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United States Court of Appeals for the 


District of Columbia 


Xo. 630S. j 

! 

I 

Florence J. Harriman, Otherwise Known as (Mrs.) J. 

Borden Harriman, Appellant, 

vs. 

Raymond T. Baker, Dei.phine Dodge Baker, Wm. P. Lips¬ 
comb Co., Inc., a Body Corporate, et al. 


a Supreme Court of the District of Columbia. 

I 

At Law. I 

i 

i 

Xo. 81464. j 

I 

Florence J. Harriman, Otherwise Known as (M|s.) J. 

Borden Harriman, Plaintiff, 

I 

vs. 

Raymond T. Baker and Delphine Dodge Baker, T^m. P. 
Lipscomb Co., Inc., a Body Corporate; J. H. Small & 
Sons, a Body Corporate; Logan Pingree, and Joseph P. 
Maher, Defendants. 

United States of America, 

District of Columbia, ss: j 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in saitj Dis¬ 
trict, at the times hereinafter mentioned, the following- 
papers were filed and proceedings had, in the abo^e-en- 
titled cause, to wit: 

/ i 
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O 


1 Second Amended Declaration Filed With Leave of 

Court First Had and Obtained. 

Filed May 15, 1933. 

In the Supreme Court of the District of Columbia, Holding 

a Law Court. 

At Law. 

No. 81,464. 

Florence J. Harrimax, Otherwise Known as (Mrs.) J. 

Borden Harriman, Plaintiff, 


vs. 

Raymond T. Baker and Delphixe Dodge Baker, Wm. P. 
Lipscomb Co., Inc., a Body Corporate, J. H. Small & Sons, 
a Body Corporate, Logan Pingree, and Joseph P. Maher, 
Defendants. 

Count 1. The plaintiff, Florence J. Harriman, otherwise 
known as (Mrs.) J. Borden Harriman, sues the defendants, 
Raymond T. Baker, Delphine Dodge Baker, Wm. P. Lips¬ 
comb Co., Inc., a body corporate; J. H. Small & Sons, a 
body corporate; Logan Pingree and Joseph P. Maher, for 
that heretofore, at the time of the wrongs herein complained 
of, she was the owner and was seized and possessed of a 
large tract of ground in the District of Columbia, officiallv 
designated for purposes of taxation as Parcels 18/24, 
18/25, 18/26, 18/27, 1S/34 and 18/61, located at the inter¬ 
section of Ridge Road and Reservoir Road, and improved 
by a dwelling house known as 1800 Ridge Road (formerly 
Foxall Road), which at the time of the occurrences herein 
set forth was used and occupied by her as her home, and 
that, on to wit. the 22nd day of April, 1931, the said de¬ 
fendants. with force and arms, did break and enter 
2 into and upon the said ground of the plaintiff, and 
trod down, trampled upon, consumed, destroyed and 
spoiled the grass, herbage, shrubbery, ornamental trees, 
then and there growing and being of great value, and 
changed the contour of said land, killed and destroved valu- 
able shrubbery and trees then and there standing and grow- 


/ 
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I 


fr>* 

seized 
rict of 


ing on said land, endangered the lives of other suelji shrub¬ 
bery and trees, and buried to a great depth a lar^e quan¬ 
tity of very fertile, valuable top soil, and rendered it im¬ 
possible to continue and complete the landscaping |of said 
tract of land in the manner theretofore planned aid com¬ 
menced, all of which said acts on the part of said defend¬ 
ants were without the knowledge, assent or approval of 
the plaintiff, or legal right on the part of defendants, or 
any of them, all to the damage of the plaintiff in the sum 
of Twenty-five Thousand Dollars ($25,000.00). ! 

Count 2. The said plaintiff further sues the said de¬ 
fendants. for that heretofore, at the time of the >vrongs 
herein complained of, she was the owner and was 
and possessed of a large tract of ground in the Dis 
Columbia, officially designated for purposes of taxation as 
Parcels 18/24, 18/25, 18/26,18/27, 18/34 and 18/61, located 
at the intersection of Ridge Road and Reservoir Road, and 
improved by a dwelling house known as 1800 Ridgcj Road 
(formerly Foxall Road), which at the time of the occur¬ 
rences herein set forth was used and occupied by her as her 
homo, and that, on to wit, the 22nd day of April, 1931, the 
said defendants by their agents, servants and/or em¬ 
ployees, acting pursuant to orders given them by defend¬ 
ants, with force and arms did break and enter intjo and 
upon said ground of the plaintiff, and trod down, trampled 
upon, consumed, destroyed and spoiled the grass, herbage, 
shrubbery, ornamental trees, then and there growing 
3 and being of great value, and changed the cqntour 
of said land, killed and dcstroved valuable shrubbery 
and frees then and there standing and growing oij said 
land, endangered tiie lives of such shrubbery and I trees 
and buried to a great depth a large quantity of very fertile, 
valuable top soil, and rendered it impossible to continue 
and complete the landscaping of said tract of land i|n the 
manner theretofore planned and commenced, all of ivhich 
said acts on the part of said defendants were without the 
knowledge, assent or approval of the plaintiff, or legal 
right on the part of defendants, or any of them, all tb the 
damage of the plaintiff in the sum of Twenty-five Thou¬ 
sand Dollars ($25,000.00). j 

BLAINE MALL AX, 

C. H. MERILLAT, 

Attorneys for Plaintiff. 
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4 Pleas of the Defendants Raymond T. Baker and 

Delphine Dodge Baker . 

Filed May 25, 1933. 

* * # * # * # 


1. Now come the defendants Ravmond T. Baker and 
Delphine Dodge Baker, and each of them, by their attor¬ 
neys, and for a first and several plea to the first count of 
the second amended declaration herein, aver and say as 
follows: 


That thev have no knowledge or information sufficient to 
form a belief that at the time of the wrongs complained of 
in the first count of said second amended declaration, plain¬ 
tiff was the owner and was seized and possessed of the 
ground and improvements described in said count, and 
that the same was used and occupied by her as her home. 
They deny that on, to wit, the 22nd day of April, 1931, they 
did, or did either of them, with force and arms, break and 
enter into and upon the said ground of the plaintiff, and 
tread down, trample upon, consume, destroy and spoil the 
grass, herbage, shrubbery, and ornamental trees thereon. 
They deny that they, or either of them, changed the con¬ 
tour of said land and destroyed shrubbery and trees stand¬ 
ing and growing on said land. Thev denv that thev, or 
either of them, endangered the lives of other such shrub¬ 
bery and trees, and buried to a great depth a large quan¬ 
tity of fertile top soil. They deny that they, or either of 
them, rendered it impossible to continue and complete the 
landscaping of said tract in the manner theretofore planned 
and commenced, and deny each and every other material 
allegation, in said count contained, not heretofore specifi- 

callv denied. 

•> 

2. For a second and several plea to said first count of 
said second amended declaration, defendants aver and say 
as follows: 


That thev are informed and believe, and therefore 

* 7 

5 aver, that whatever substances were removed to or 
dumped upon the land described in said count were 
removed to and dumped upon said land with the knowledge, 
consent and approval of the plaintiff or her agent or agents. 
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3. For a third and several plea to said first count of said 
second amended declaration, defendants aver an^ say as 
follows: i 


That on, to wit, the 29th day of June, A. D. 11931, the 
plaintiff herein filed her bill in equity in the Supreme Court 
of the District of Columbia in proceeding known a^ Equity 
Cause Xo. 53,051, wherein the same defendants] as are 
named in the second amended declaration in thijs cause 
were made parties defendant, and that said bill iff equity 
alleged the identical acts of trespass as are set fortll in said 
first count of said second amended declaration, and| among 
the prayers thereof was a prayer for damages by) reason 
of said alleged trespass on the part of these defendants. 
That to said bill of complaint defendants filed their|motion 
to dismiss, and on, to wit, the 17th day of Octobei*, 1931, 
this Court granted the same on the ground that the plaintiff 
had an adequate remedy at law. That thereafter, 1 , on, to 
wit, the 22nd day of January, 1932, the said Coijrt dis¬ 
missed plaintiff’s bill without prejudice to the right of said 
plaintiff to apply within ten days from the date thereof 
for a transfer of the suit to the law side of the Couft, and 
plaintiff then and there noted her appeal from said order 
to the Court of Appeals of the District of Columbia, and 
that said application for a transfer to the law side of the 
Court was not made within the time specified in said order 
of dismissal, or at any other time, and that said appeal has 
not been perfected although the time therefor has long 
since expired. 

6 1. Now come the defendants Ravmond T. Baker 

* 

and Delphine Dodge Baker, and each of thcpn, by 


their attorneys, and for a first and several plea |o the 
second count of the second amended declaration ljerein, 
aver and say as follows: I 

That thev have no knowledge or information sufficient 
to form a belief that at the time of the wrongs complained 
of in the second count of said second amended declaration, 
plaintiff was the owner and was seized and possessed of 
the ground and improvements described in said count, and 
that the same was used and occupied by her as her tiome. 
They deny that they, or either of them, did on, to wit, the 
22nd day of April, 1931, by their agents, servants and/or 
employees, acting pursuant to orders given by thein, or 
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cither of them, with force and arms, break and enter into 
and upon the said ground of the plaintiff, and tread down, 
trample upon, consume, destroy and spoil the grass, herb¬ 
age, shrubbery, and ornamental trees thereon. " They deny 
that they, or either of them, by their agents, servants 
and/or employees, acting pursuant to orders given by 
them, or either of them, changed the contour of said land 
and destroyed;shrubbcrv and trees standing and growing 
on said land, endangered the lives of other such shrubbery 
and trees, and buried to a great depth a large quantity of 
fertile top soil* and rendered it impossible to continue and 
complete the landscaping of said tract in the manner there¬ 
tofore planned and commenced, and denv each and every 
other material allegation, in said count contained, not here¬ 
tofore specifically denied. 

2. For a second and several plea to said second count 
of said second amended declaration, defendants aver and 

sav as follows: 

• 

That they are informed and believe, and therefore aver, 
that whatever substances were removed to or 
i dumped upon the land described in said count were 
removed to and dumped upon said land with the 
knowledge, consent and approval of the plaintiff or her 
agent or agents. 

3. For a third and several plea to said second count of 
said second amended declaration, defendants aver and say 
as follows: 

That on, to wit, the 29th day of June, A. D. 1931, the 
plaintiff herein filed her bill in equity in the Supreme Court 
of the District of Columbia in proceeding known as Equity 
Cause No. A),Obi. wherein the same defendants as are 
named in the second amended declaration in this cause were 
made parties defendant, and that said bill in equity alleged 
tlie identical acts of trespass as are set forth in the second 
count of said second amended declaration, and among the 
prayers thereof was a prayer for damages by reason of 
said alleged trespass on the part of these defendants. That 
to said bill of complaint defendants filed their motion to 
dismiss, and on, to wit, the 17th day of October, 1931, this 
Court granted the same on the ground that the plaintiff had 
an adequate remedy at law. That thereafter, on, to wit, 

• he 22nd dav of January. 1932. the said Court dismissed 
plaintiff’s bill without prejudice to the right of said plain¬ 
tiff to apply within ten days from the date thereof for a 
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transfer of the suit to the law side of the Court, and plain¬ 
tiff then and there noted her appeal from said order to the 
Court of Appeals of the District of Columbia, and t|hat said 
application for a transfer to the law side of the Court was 
not made within the time specified in said orderj of dis¬ 
missal, or at any other time, and that said appeal!has not 
been perfected although the time therefor has long since 
expired. ! 

TOBRIXER, GRAHAM, BREZ & TOBRINER, 
Attorneys for Defendants Raymond T. 

Baker and Delphinc Dodge Baker . 

i 

8 Service of a copy of the foregoing pleas acknowl¬ 
edged this 25 day of Mav, 1933. j 

C. H. ME RILL AT, 
Attorney for Plaintiff. 

Pleas of the Defendant Wm. P. Lipscomb Co., me. 

Filed May 25, 1933. ! 


1. Now comes the defendant, Wm. P. Lipscomb Co., Inc., 
a corporation, by its attorneys, and for a first and Several 
plea to the first count of the second amended declaration 
herein, avers and says as follows: j 

That it has no knowledge or information sufficient to 
form a belief that at the time of the wrongs complained 
of in the first count of said second amended declaration, 
plaintiff was the owner and was seized and possessed of 
the ground and improvements described in said couijt, and 
that the same was used and occupied by her as her home. 
It denies that on, to wit, the 22nd day of April, 1031, it 
did, with force and arms, break and enter into ana upon 
the said ground of the plaintiff, and tread down, trample 
upon, consume, destroy and spoil the grass, herbage, shrub¬ 
bery, and ornamental trees thereon. It denies that it 
changed the contour of said land and destroyed shrubbery 
and trees standing and growing on said land. It jlenics 
that it endangered the lives of other such shrubbery and 
trees, and buried to a great depth a large quantity of 
fertile top soil. It denies that it rendered it impossible to 
continue and complete the landscaping of said tract Jn the 
manner theretofore planned and commenced, and (tenies 
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each and every other material allegation, in said count con¬ 
tained, not heretofore specifically denied. 

9 2. For a second and several plea to said first count 
of said second amended declaration, defendant avers 

and says as follows: 

That it is informed and believes, and therefore avers, 
that whatever substances were removed to or dumped upon 
the land described in said count were removed to and 
dumped upon said land with the knowledge, consent and 
approval of the plaintiff or her agent or agents. 

3. For a third and several plea to said first count of said 
second amended declaration, defendant avers and says as 
follows: 

That on, to wit, the 29th day of June, A. D. 1931, the 
plaintiff herein filed her bill in equity in the Supreme 
Court of the District of Columbia in proceeding known as 
Equity Cause No. 53,051, wherein the same defendants as 
are named in the second amended declaration in this cause 
were made parties defendant, and that said bill in equity 
alleged the identical acts of trespass as are set forth in said 
first count of said second amended declaration, and among 
the prayers thereof was a prayer for damages by reason 
of said alleged trespass on the part of this defendant. That 
to said bill of complaint, defendant filed its motion to dis¬ 
miss, and on, to wit, the 17th day of October, 1931, this 
Court granted the same on the ground that the plaintiff 
had an adequate remedy at law. That thereafter, on, to wit, 
the 22nd day of January, 1932, the said Court dismissed 
plaintiff’s bill without prejudice to the right of said plain¬ 
tiff to apply iwithin ten days from the date thereof for a 
transfer of the suit to the law side of the Court, and plain¬ 
tiff then and there noted her appeal from said order to 
the Court of Appeals of the District of Columbia, 

10 and that said application for a transfer to the law 
side of the Court was not made within the time speci¬ 
fied in said order of dismissal, or at any other time, and 
that said appeal has not been perfected although the time 
therefor has long since expired. 


1. Now comes the defendant, Wm. P. Lipscomb Co., Inc., 
a corporation^, by its attorneys, and for a first and several 
plea to the second count of the second amended declaration 
herein, avers and says as follows: 

That it has no knowledge or information sufficient to 
form a belief that at the time of the wrongs complained of 
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I 

in the second count of said second amended declaration, 
plaintiff was the owner and was seized and possessed of 
the ground and improvements described in said count, and 
that the same was used and occupied by her as her home. 
It denies that on, to wit, the 22nd day of April, 1931, it did, 
by its agents, servants and/or employees, acting pursuant 
to orders given bv it, with force and arms, break and enter 
into and upon the said ground of the plaintiff, and tread 
down, trample upon, consume, destroy and spoil tljie grass, 
herbage, shrubbery, and ornamental trees thereoni It de¬ 
nies that by its agents, servants and/or employees, acting- 
pursuant to orders given by it, it changed the contour of 
said land and destroyed shrubbery and irecs stancjing and 
growing on said land, endangered the lives of otljer such 
shrubbery and trees, and buried to a great depth]a large 
quantity of fertile top soil, and rendered it impossible to 
continue and complete the landscaping of said tracjt in the 
manner theretofore planned and commenced, and denies 
each and every other material allegation, in said count con¬ 
tained, not heretofore specifically denied. 

2. For a second and several plea to said second 
11 count of said second amended declaration, defendant 
avers and says as follows: i 

That it is informed and believes, and therefore] avers, 
that whatever substances were removed to or dumped upon 
the land described in said count, were removed to and 
dumped upon said land with the knowledge, consent and 
approval of the plaintiff or her agent or agents. 1 

3. For a third and several plea to said second count of 
said second amended declaration, defendant avers arid says 
as follows: 


That on, to wit, the 29th day of June, A. D. 19^1, the 
plaintiff herein filed her bill in equity in the Supreme! Court 
of the District of Columbia in proceeding known as JfCquity 
Cause Xo. 53,051, wherein the same defendants tjis are 
named in the second amended declaration in this causfc were 
made parties defendant, and that said bill in equity alleged 
the identical acts of trespass as are set forth in said second 
count of the second amended declaration, and amoijig the 
prayers thereof was a prayer for damages by reason of 
said alleged trespass on the part of this defendant. That 
to said bill of complaint, defendant filed its motion to dis- 


2—6308U 
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miss, and on, to wit, the ITtli day of October, 1931, this 
Court granted the same on the ground that the plaintiff 
had an adequate remedy at law. That thereafter, on, 
to wit, the 22nd day of January, 1932, the said Court dis¬ 
missed plaintiff’s bill without prejudice to the right of said 
plaintiff to apply within ten days from the date thereof for 
a transfer of the suit to the law side of the Court, and 
plaintiff then and there noted her appeal from said order 
to the Court of Appeals of the District of Columbia, and 
that said application for a transfer to the law side of the 
Court was not made within the time specified in said 
12 order of dismissal, or at any other time, and that 
said appeal has not been perfected although the time 
therefor has long since expired. 

TOBRINER, GRAHAM, BREZ & TOBRINER, 

Attorneys for Defendant Wm. P. 

Lipscomb Co., Inc. 

Service of a copy of the foregoing pleas acknowledged 
this 25th dav of Mav, 1933. 

C. H. MERILLAT, 

Attorney for Plaintiff. 

Pleas of the Defendant J. H. Small & Sons. 

Filed May 25, 1933. 

******* 


1. Now comes the defendant J. H. Small & Sons, a cor¬ 
poration, by its attorney, and for a first and several plea 
to the first count of the second amended declaration herein, 
avers and says as follows: 

That it has no knowledge or information sufficient to 
form a belief that at the time of the wrongs complained 
of in the first count of said second amended declaration, 
plaintiff was the owner and was seized and possessed of 
the ground and improvements described in said count, and 
that the same was used and occupied by her as her home. 
It denies that on, to wit, the 22nd day of April, 1931, it 
did, with force and arms, break and enter into and upon 
the said ground of the plaintiff, and tread down, trample 
upon, consume, destroy and spoil the grass, herbage, shrub¬ 
bery, and ornamental trees thereon. It denies that it 
changed the contour of said land and destroyed shrubbery 
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and trees standing and growing on said iland. It 
13 denies that it endangered the lives of other such 
shrubbery and trees, and buried to a grea\ depth a 
large quantity of fertile top soil. It denies that it [rendered 
it impossible to continue and complete the landscaping of 
said tract in the manner theretofore planned hnd com¬ 
menced, and denies each and every other material allega¬ 
tion, in said count contained, not heretofore specifically 
denied. 

2. For a second and several plea to said first count of 
said second amended declaration, defendant avers jand says 
as follows: 


That it is informed and believes, and therefore avers, 
that whatever substances were removed to or dumped upon 
the land described in said count, were removed to and 
dumped upon said land with the knowledge, consent and 
approval of the plaintiff or her agent or agents. 


3. For a third and several plea to said first coun): of said 
second amended declaration, defendant avers and says as 
follows: 

That on, to wit, the 29th day of June, A. D. 1^31, the 
plaintiff herein filed her bill in equity in the Supreme Court 
of the District of Columbia in proceeding known asj Equity 
Cause No. 53,051, wherein the same defendants j as are 
named in the second amended declaration in thig cause 
were made parties defendant, and that said bill in equity 
alleged the identical acts of trespass are as set forth in 
said first count of said second amended declaration, and 
among the prayers thereof was a prayer for damages by 
reason of said alleged trespass on the part of this defend¬ 
ant. That to said bill of complaint, defendant ffled its 
motion to dismiss, and on, to wit, the 17th day of October, 
1931, this Court granted the same on the ground that the 
plaintiff had an adequate remedy at law. That tliere- 
14 after, on, to wit, the 22nd day of January, 1Q32, the 
said Court dismissed plaintiff’s bill without preju¬ 
dice to the right of said plaintiff to apply within tdn days 
from the date thereof for a transfer of the suit to the law 
side of the Court, and plaintiff then and there nofed her 
appeal from said order to the Court of Appeals of the 
District of Columbia, and that said application for a 
transfer to the law side of the Court was not made (within 
the time specified in said order of dismissal, or iit any 
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other time, and that said appeal has not been perfected 
although the time therefor has long since expired. 


1. Now comes the defendant J. H. Small & Sons, a cor¬ 
poration, by its attorney, and for a first and several plea 
to the second count of the second amended declaration 


herein, avers and says as follows: 

That it has no knowledge or information sufficient to 
form a belief that at the time of the wrongs com¬ 
plained of in the second count of said second amended 
declaration, plaintiff was the owner and was seized and 
possessed of the ground and improvements described in 
said count, and that the same was used and occupied by 
her as her homo. It denies that on, to wit, the 22nd dav 
of April, 1931, it did, by its agents, servants and/or em¬ 
ployees, acting pursuant to orders given by it, with force 
and arms, break and enter into and upon the said ground 
of the plaintiff, and tread down, trample upon, consume, 
destroy and spoil the grass, herbage, shrubbery, and orna¬ 
mental trees thereon. It denies that bv its agents, serv- 
ants and/or employees, acting pursuant to orders given by 
it, it changed the contour of said land and dost roved shrub- 
berv and trees standing and growing on said land, 
15 endangered the lives of other such shrubberv and 
trees, and buried to a great depth a large quantity 
of fertile top soil, and rendered it impossible to continue 
and complete the landscaping of said tract in the manner 
theretofore planned and commenced, and denies each and 
every other material allegation, in said count contained 
not heretofore specifically denied. 


2. For a second and several plea to said second count of 
said second amended declaration, defendant avers and says 


as follows: 


That it is informed and believes, and therefore avers, 
that whatever substances were removed to or dumped upon 
the land described in said count, were removed to and 
dumped upon said land with the knowledge, consent and 
approval of the plaintiff or her agent or agents. 

3. For a third and several plea to said second count of 
said second amended declaration, defendant avers and says 
as follows: 


That on, to wit, the 29th day of June, A. D. 1931, the 
plaintiff herein filed her bill in equity in the Supreme Court 
of the District of Columbia in proceeding known as Equity 
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Cause No. 53,051, wherein the same defendant^ as are 
named in the second amended declaration in this cause 
were made parties defendant, and that said bill ijn equity 
alleged the identical acts of trespass as are set jforth in 
the second count of said second amended declaration, and 
among the prayers thereof was a prayer for damages by 
reason of said alleged trespass on the part of thisj defend¬ 
ant. That to said bill of complaint, defendant filed its 
motion to dismiss, and on, to wit, the 17th day of October, 
1931, this Court granted the same on the ground that the 
plaintiff had an adequate remedy at law. That thereafter, 
on, to wit, the 22nd day of January, 1932, jhe said 
1G Court dismissed plaintiff’s bill without prejudice to 
the right of said plaintiff to apply within tpn days 
from the date thereof for a transfer of the suit) to the 
law side of the Court, and plaintiff then and theife noted 
her appeal from said order to the Court of Appeal^ of the 
District of Columbia, and that said application for jr trans¬ 
fer to the law side of the Court was not made witlhin the 
time specified in said order of dismissal, or at any other 
time, and that said appeal has not been perfected ajthough 
the time therefor has long since expired. 

PAUL SLEMA> 
Attorney for Defendant J. IJ. Small <& 

Service of a copy of the foregoing pleas acknowledged 
this 25 dav of May, 1933. | 

C. H. MERILLATj 
Attorney for Plaintiff . 

17 Pleas of the Defendants , Logan Pingrec and Joseph 

P. Maher. 

Filed May 26, 1933. j 

1. Now come the defendants, Logan Pingree and Joseph 
P. Maher, and each of them, by their attorney, anc! for a 
first and several plea to the first count of the Second 
amended declaration herein, aver and say as follcjws: 

That they have no knowledge or information sufficient 
to form a belief that at the time of the wrongs complained 
of in the first count of said second amended declaration, 
plaintiff was the owner and was seized and possessed of the 
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ground and improvements described in said count, and that 
the same wasiuscd and occupied by her as her home. They 
deny that oii,,to-wit, the 22nd day of April, 1931, they did, 
or did either of them, with force and arms, break and enter 
into and upon the said ground of the plaintiff, and tread 
down, trample upon, consume, destroy and spoil the grass, 
herbage, shrubbery, and ornamental trees thereon. They 
denv that thev, or either of them, changed the contour of 
said land amt destroyed shrubbery and trees standing and 
growing on said land. Thev denv that thev, or either of 
them, endangered the lives of other such shrubbery and 
trees, and buried to a great depth a large quantity of fer¬ 
tile toj) soil. They deny that they, or either of them, ren¬ 
dered it impossible to continue and complete the landscap¬ 
ing of said tract in the manner theretofore planned and 
commenced, and deny each and every other material alle¬ 
gation, in said count contained, not heretofore specifically 
denied. 


2. For a second and several plea to said first count of 

said sdcond amended declaration, defendants aver 

18 and sav as follows: 

* 

Thatithey are informed and believe, and therefore 
aver, that whatever substances were removed to or dumped 
upon the land described in said count were removed to 
and dumped upon said land with the knowledge, consent 
and approval of the plaintiff or her agent or agents. 

3. And as a further plea to the said first count of said 
second amended declaration, the defendants aver and say 
as follows: 

Thev denv that there ever was anv valuable grass, herb- 
• • • *. 

age, shrubbery or ornamental trees on the premises of the 
plaintiff; they deny that there was any quantity of fertile 
valuable top soil; they deny that the plaintiff had any land¬ 
scaping plans to be completed, and say that all that part 
of the promises of the plaintiff on which there was a de¬ 
posit of dirt was a bog and a swamp, and that the deposit 
of the soil thereon was of great advantage and value to 
the plaintiff. 


1. Now come the defendants, Logan Pingree and Jo¬ 
seph P. Maher, and each of them, by their attorney, and 
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for a first and several plea to the second count of tlije second 
amended declaration herein, aver and say as follows: 

That they have no knowledge or information sufficient to 
form a belief that at the time of the wrongs complained of 
in the second count of said second amended declaration, 
plaintiff was the owner and was seized and possessed of the 
ground and improvements described in said count, jmd that 
the same was used and occupied by her as her home. They 
deny that they, or either of them, did on, to-wit, tjlie 22nd 
day of April, 1931, by their agents, servants and/or em¬ 
ployees, acting pursuant to orders given by them, or 
19 either of them, with force and arms, break and enter 
into and upon the said ground of the plaintiff, and 
tread down, trample upon, consume, destroy and shod the 
grass, herbage, shrubbery, and ornamental trees fhereon. 
Thev denv that thev, or either of them, bv their iagents, 
servants and/or employees, acting pursuant to orders given 
by them, or either of them, changed the contour of said 
land and destroved shrubberv and trees standing and grow- 
ing on said land, endangered the lives of other such shrub¬ 
bery and trees, and buried to a great depth a largt quan¬ 
tity of fertile top soil, and rendered it impossible to con¬ 
tinue and complete the landscaping of said tract in the 
manner theretofore planned and commenced, and deny each 
and every other material allegation, in said count con¬ 
tained, not heretofore specifically denied. 

2. For a second and several plea to said second c(j)unt of 
said second amended declaration, defendants aver and say 
as follows: | 

That they are informed and believe, and therefore aver, 
that whatever substances were removed to or dumped upon 
the land described in said count were removed t!o and 
dumped upon said land with the knowledge, consent and 
approval of the plaintiff or her agent or agents. i 


3. And as a further plea to the said second count of said 
second amended declaration, the defendants aver and sav 
as follows: 

Thev denv that there ever was anv valuable grass] herb- 
age, shrubbery or ornamental trees on the premises |of the 
plaintiff: they deny that there was any quantity of fertile 
valuable top soil; thev denv that the plaintiff had a ml land- 
scaping plans to be completed, and say that all that part 
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of the premises'of the plaintiff on which there was a deposit 
of dirt was a bog and a swamp, and that the deposit 
lit) of the soil thereon was of great advantage and value 


to the plaintiff. 

WHELAN & 0 VO NX ELL, 

By W. B. O’CONNELL, 

Attorneys for Logan Pingree and Joseph P. Maher. 


Joinder in Issue. 


Filed May 31, 1933. 


Comes now the plaintiff, by her attorneys, and joins is¬ 
sue on the several pleas and each of them filed herein by 
the following 1 named defendants and each of them to the 
first and second counts of plaintiff’s second amended decla¬ 
ration: Raymond T. Baker and Delphine Dodge Baker; 
Wm. P. Lipscomb Co., Inc.; J. H. Small & Sons, a body 
corporate; Logan Pingree and Joseph P. Maher. 

C. H. MERILLAT, 

■ BLAINE MALLAN, 

i Att’ys for Plaintiff. 
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Supreme Court of the District of Columbia. 


Tuesday, April 17, 1934. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 


Conies now'William B. O’Connell, attorney for the de¬ 
fendants. and suggests the death of the defendant Joseph 
P. Maher and moves that Jane M. Maher, Executrix c. t. a. 
of the Estate of Joseph P. Maher, Deceased, be made a 
party defendant herein in the place and stead of said 
Joseph P. Maher, which is accordingly ordered. And said 
Jane M. Maher, Executrix c. t. a., is hereby substituted as 
party defendant in the place and stead of Joseph P. Maher, 
Deceased. 

And thereupon, comes now a jury of good and lawful 
persons of this district to-wit: Sheldon Geary, Mrs. Rosa 
Carter, Mrs. Virginia E. Groome, James B. Evans, Wil- 
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liam H. Yerkes, Jr., Harold S. King*, Rufus S. Gross, Her¬ 
bert AY. Primm, August Pflieger, Airs. Nellie N. ArcCrone, 
Charles E. Aloore and Lucius E. Steere, Jr., who are duly 
sworn to well and truly try the issue herein joined and 
after this cause is heard in part the jury is respited until 
tomorrow morning at ten o’clock. 

Memorandum. 

\ 

April 19, 1934. Trial resumed; same jury. Veitdict for 
Defendants, Delphine D. Baker, AYm. P. Lipscoinb Co., 
J. H. Small & Sons, and Logan Pingrce by direction of 
Court. 


99 


Supreme Court of the District of Columbia. 

Alonday, April 23,11934. 

Session resumed pursuant to adjournment, ITon. 


AL Proctor, Justice, presiding. 


James 


* 


Come again the parties hereto in manner as j afore¬ 
said and the same jury that was respited Friday last, and 
after this cause is further heard and given to the jury in 
charge, they upon their oath say they find for the plaintiff 
as against the defendant Jane AL Alaher, executrix c. t. a. 
of the Estate of Joseph P. Alaher, Deceased, in the Sum of 
Eight Hundred Fifty Dollars ($850.00); and the jufy fur¬ 
ther say they find in favor of the defendant Raymond T. 
Baker. j 

Friday, Alay 11, 1|934. 

Session resumed pursuant to adjournment, Hon. James 
AL Proctor, Justice, presiding. 


Comes now the plaintiff by her attorney of record and 
withdraws her motion for a new trial filed herein, where- 
upon, judgment on the verdict in this cause is ordered. 

Wherefore, it is considered that plaintiff recover Of the 
defendant Jane AL Alaher, executrix c. t. a., of the Estate 
of Joseph P. Alaher, deceased, the sum of Eight Hundred 
Fifty Dollars ($850.00), together with costs of suit to be 
taxed bv the clerk and have execution thereof. 

3—6308a 
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Further, it is considered that plaintiff take nothing by 
this action as to the defendants Raymond T. Baker, 
25 Dclphine Dodge Baker, Wm. P. Lipscomb Co., Inc., 
a body corporate; J. II. Small & Sons, a body cor¬ 
porate, and Logan Pingree; that said defendants go hence 
without day, be for nothing held and recover of plaintiff 
their costs of defense to be taxed by the clerk and have exe¬ 
cution thereof. 

From the foregoing judgment the plaintiff and defend¬ 
ant Jane M. Maher, by their attorneys of record, in open 
Court, note an appeal to the Court of Appeals of this Dis¬ 
trict: whereupon, an undertaking to act as a cost bond is 
hereby fixed in the sum of One Hundred Dollars ($100.00) 
with leave to deposit Fifty Dollars ($50.00) cash with the 
clerk in lieu thereof, in each appeal, or as to the defendant 
Jane M. Maker an undertaking to act as a supersedeas 
bond is hereby fixed in the sum of One Thousand Dollars 
($ 1 , 000 . 00 ). 

Bv and with the consent of the defendants’ attornevs the 
• 

time within which the plaintiff may file her Bill of Excep¬ 
tions is lierebv extended to and including June 15, 1934. 

Memoranda. 

June 4, 1954. $50 deposited in lieu of bond on appeal by 
Merillat. 

June 14, 1984. Proposed Bill of Exceptions of plaintiff 
on her appeal filed. 

24 Assignments of Errors. 

Filed July 2, 1934. 

******* 


Comes now the plaintiff by her attorneys and makes the 
following assignments of errors : 

That the Court below erred: 


1. In refusing to instruct the jury that it might return a 
verdict including exemplary damages against the defend¬ 
ant Jane Maher, executrix, and against other defendants. 


2. In refusing to grant plaintiff’s prayer Xo. 2 that if 
it found defendant Raymond T. Baker instigated or di¬ 
rected dumping on plaintiff’s lands it should return a ver¬ 
dict against him. 
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Iii refusing to grant plaintiff’s prayer No. i 

4. In refusing to grant plaintiff’s prayer No. 4 

5. In refusing to grant plaintiff’s prayer No. (! 




. 


6. In refusing to grant plaintiff’s prayer No. (} as modi¬ 
fied bv omitting the last 13 words thereof. I 

7. In instructing the jury to return a verdict at the close 
of the plaintiff’s case in favor of the defendants,!Delphine 
Dodge Baker, Wm. P. Lipscomb Co., Inc., J. IIj Small & 
Sons, Inc., and Logan Pingree, and each and ever\f of them. 

8. In refusing to grant plaintiff’s prayer No. 7j. 

9. In not sua sponte reopening the directed \jerdict in 
favor of defendants, Delphine Dodge Baker, WmJ P. Lips¬ 
comb Co.. Inc., J. H. Small & Sons, Inc., and Logan Pin¬ 
gree, when it appeared in defendants’ case the Ctourt and 
plaintiff had been imposed upon by production as genuine 
contracts and agreements of false, fraudulent and fabri¬ 
cated so-called contracts and agreements manufactured for 
purposes of the law suit. 

10. That this Court in the exercise of its supervisory and 
inherent power should remand the cause for new 
trial as to all defendants because of the production 

ecum as 
lent and 
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in response to plaintiff's subpoenas duces 1 
genuine contracts or agreements of false, fraudu 
fabricated so-called contracts or agreements manufactured 
for purposes of the law suit. 

11. In permitting, over plaintiff’s objection an{I excep¬ 
tion, defendant Raymond T. Baker to testify as upon cross- 
examination that when he returned to town he ittiade in¬ 
quiry in reference to dumping of dirt on the HJarriman 
property and had no idea where anybody was hair ing dirt 
from his property. 

12. In permitting defendant Raymond T. Baker, over 
plaintiff’s objection and exception, to testify as upon cross- 
examination as to his talks with plaintiff’s butler Elder and 
with Ilarrv Boss. 

13. In charging the jury that it was not sufficient alone 
to make defendant Raymond T. Baker liable for t)he jury 
to find that he had knowledge that dirt from his Mnd was 
being dumped on Mrs. Harriman’s land. 

BLAINE MALLA^, 

C. H. MERILLAT, 
Attorneys for Plaintiff . 
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Service of copv acknowledged lliis 28 dav of June, 1934. 
■ ‘ WALTER X. TOBRIXER, 

Attorney for Delpliine Dodge Baker, Ray¬ 
mond T. Baker, and Wm. P. Lipscomb Co., Inc. 
PAUL SLEMAX, 

Attorney for J. H . Small <£■ Sons, Inc. 
W. B. 0 ’CONNELL, 

! Attorney for Logan Pingree 

and Jane Maher, Executrix. 
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Memorandum. 


July 12,1934.—Bill of Exceptions submitted. Luhring, J. 
Supreme Court of the District of Columbia. 

Tuesday, August 14, 1934. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 

******* 


Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by her attorney 
presents to the Court her Bill of Exceptions taken at the 
trial of this Cause, and heretofore submitted herein, and 
prays that the same be signed and made of record, nunc 
pro tunc, which is hereby accordingly done. 

Designation of Record. 

Filed July 2, 1934. 


The Clerk of the Court will please prepare the transcript 
of record on appeal, by plaintiff, in the above entitled cause 
and will include therein the following: 

1. Second amended declaration. 

2. Pleas ofi the several defendants to Second Amended 
Declaration. 

3. Joinder of issue. 

4. Order of substitution of Jane M. Maher, executrix of 
estate of Joseph P. Maher, as party defendant. 





21 


FLORENCE J. HARRIMAX VS. R. T. BAKER ET AL.j 

I 
| 

5. Memo, with date of verdict of jury by direction 
27 of the Court in favor of Delphinc Dodge Baker, 
Wm. P. Lipscomb Co., Inc., J. H. Small & Sons, Inc., 
and Logan Pingree. 

6. Verdict of jury with memo, of date in favor of plain¬ 

tiff against defendant, Jane Maher, executrix, ant] against 
plaintiff as to Raymond T. Baker. j 

7. Memo, of Judgment and date thereof. ! 

8. Memo, of notation of appeal by plaintiff and ojf appeal 

bond fixed. j 

9. Memo, of cash deposit by plaintiff on appeal. 

10. Memo, of filing submission and settlement of bill of 
exceptions. 

11. Bill of Exceptions. 

12. Assignments of Errors. 

13. This designation of record. I 

BLAINE MALLAN V , 

C. H. MERILLAT,! 

Attorneys for Plaintiff. 


Service of copy of above designation acknowledged this 
28th dav of June, 1934. 

WALTER X. TOBRINER, 

Attorney for Raymond T. Baker, Delphinc 
Dodge Baker, and Wm. P. Lipscomb Co., Inc. 
PAUL SLEMAX, 

Attorney for J. II. Small £ Sonsi Inc. 

W. B. O’COXNELL, f 

Attorney for Logan Pingree anff 

Jane Matter, Executrix. 

28 Supreme Court of the District of Columbia, 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 27, both inclusive, to be la true 
and correct transcript of the record, according to directions 
of counsel, herein filed, copy of which is made part Of this 
transcript, in cause Xo. 81464 at Law, wherein Florence J. 
Harriman, otherwise known as (Mrs.) J. Borden Harri- 
man, is plaintiff, and Raymond T. Baker, et al., are defend- 
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ants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, 1 hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of August, i934. 

[Seal Siipreme Court of the District of Columbia. 1 

I FRANK E. CUNNINGHAM, 

Clerk . 

29 In the Supreme Court of the District of Columbia. 

Law. No. 81,464. 

Florence J. Harriman, Otherwise Known as Mrs. J. 
Borden Harriman, Plaintiff, 

vs. 

Raymond T. Baker, Delpiiine Dodge Baker, Wm. P. Lips¬ 
comb Co., Inc., a Body Corporate; J. H. Small & Sons, 
a Body Corporate; Logan Pingree, and Jane Maher, Ex¬ 
ecutrix of Estate of Joseph P. Maher, Deceased, De¬ 
fendants. 


Bill of Exceptions for Plaintiff. 

At the trial of the issues in the above entitled cause be¬ 
fore the Honorable Justice James M. Proctor, Associate 
Justice of the Supreme Court of the District of Columbia, 
and a jury, beginning on the 17th day of April. 1934, and 
ending on the — day of April, 1934, the liereaiter recited 
proceedings were had and evidence given or offered, all 
before the jury retired to consider of its verdict, namely: 

Defendant Raymond T. Baker, by subpoena duces tecum, 
was summoned to produce any and all contracts and agree¬ 
ments for the erection of his house and other structures 
and improvements or the removal of earth in connection 
t herewith on Ridge Road. Interrogated by plaintiff’s coun¬ 
sel, he testified that the subpoena had been served but that 
he did not have the papers; they were in Detroit, but he 
understood the Lipscomb Company had a copy. 

Thereupon Mr. Baker was withdrawn as a witness and 
Abner L. Roe, vice-president of the Lipscomb Company, 
who had been subpoenaed to produce all contracts with the 
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defendants Baker, or either of them, for the erection of 
the house and other buildings and improvements hnd also 
all sub-contracts between the Lipscomb Company ajid J. H. 
Small & Sons, Logan Pingree and Joseph P. Ma(her, re¬ 
lating to work to be done, including removal of eaifth, pro¬ 
duced what he testified were the contracts called for bv 

• 

the subpoena, and the contracts produced were offered in 
evidence by the plaintiff. One was an agreement dated 
March 18, 1931, between Raymond T. Baker and tljie Lips¬ 
comb Company, whereby the Lipscomb Company 
30 agreed to perform to the satisfaction of jBaker’s 
architect the erection of a residence and gaijage for 
the defendants, Mr. and Mrs. Baker, and other work pro¬ 
vided for in the specifications and plans, for $364,00t), there 
being also provision for extra work. Provision was made 
to put others on the job in case of failure or unreasonable 
delay on the Lipscomb Company’s part and for liquidated 
damages of $50 per day if the work were not completed by 
December 1, 1931. 

The sub-contract between the Lipscomb Company and 
John H. Small & Sons, bearing date April 21, 1931,j stated 
that “It is understood that an unusual effort will bb made 
to complete this contract at the earliest possible moment,” 
and provided that for $15,063.10 the Small Company would 
“complete all excavations, backfill, removal of trees, fin¬ 
ished grading, macadam road work and surfacing, stone 
edging and durex gutters.” There was also produced and 
put in evidence two letters from the Lipscomb Company 
to the Small Company, attached to the foregoing sijib-con- 
tract, one dated June 20, 1931, authorizing modification of 
the sub-contract as follows: “Complete the additional ex¬ 
cavation, overhaul drainage, road construction, etc., re¬ 
quired by lowering of grades and reduction of fill areas 
around site, per your estimate of May 4th, revised May 22, 
1931, for the sum of $3,182.63”; and the other dated De¬ 
cember 14, 1931, for completion of additional work required 
by architect’s letter dated November 4 for $2,411.28. There 
was also produced by the witness and offered in evidence 
a letter bearing date April 20, 1931, from Architect Trum- 
bauer to Raymond Baker, stating in part: “I am in re-- 
ceipt. of a letter from Lipscomb Company this morning 
stating that the excess earth which they are removing) from 
your property 2300 Foxhall Road amounts to approxi¬ 
mately 4,000 yards, which at 20 cents per yard will be[ $800. 
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This I believe is in line with our conversation some two 
weeks ago.” Letter from Trumbauer to the Lipscomb 
Company dated April 24, 1931, enclosing blue prints re¬ 
garding grades that it stated would naturally follow the 
establishment of the first floor level of the Baker house “at 
338 instead of 340 as originally intended.” Letter dated 
June 5, 1931, from the Lipscomb Company to Small & Sons, 
confirming verbal instructions “to proceed with the addi¬ 
tional excavation, grading, etc., required by the lowering 
of the residence.” Letter from Trumbauer to the Lips¬ 
comb Company approving extras in the net amount 
31 of $9,928, including the following: “Excavation, 
grading, roads, etc.. Small Company—lowering- 
house 2'.” 


Logan Pingree, under subpoena duces tecum to produce 
“all contracts or agreements between yourself and Wm. P. 
Lipscomb, Inc., or Joseph P. Maher, relating to the re¬ 
moval of earth from premises of” the Bakers, testified 
that he had no contracts with Logan Pingree but had con¬ 
tracts with the Logan Pingree Company, and produced an 
agreement purporting to be entered into April 22, 1931, 
between J. H. Small & Sons as contractor and Logan Pin¬ 
gree Company as subcontractor, reciting that whereas 
“the Contractor has entered into a certain contract with 
William P. Lipscomb, Inc., bearing the date of the 21st of 
April, 1931,” by the terms of which it stated the Lipscomb 
Company was “to complete all excavations, backfill, re¬ 
moval of trees, finished grading, macadam road work and 
surfacing, stone edging and Durex gutters” in connection 
with the construction of a residence and garage for the 
Bakers; that the sub-contractor agreed for $5,600 to “com¬ 
plete all excavations and backfill for the construction of 
the aforementioned residence, all necessary cutting of trees, 
and finished grading and road grading required by the 
aforesaid plans and specifications,” these being mentioned 
as those prepared by Architect Trumbauer. This paper 
had the words as to the parties affixing their signatures “the 
day and year hereinbefore written” stricken out and in 
different typing the words “this 15th day of July, 1931,” 
placed therein. It purported to be signed as follows: “Lo¬ 
gan Pingree Co., Inc., Logan Pingree (Seal); John H. 
Small (Seal), by President.” 
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Mr. Pingree also produced and there was offered in evi¬ 
dence by plaintiff the following on the letter-heaijl of J. P. 
Maher, General Contractor, 

4 ‘April 8, 1931. 

“Logan Pingree Co., 3820 Garfield St. X. W. 

Dear Sir : j 

I agree to haul surplus earth from Raymond (T. Baker 
Estate, located on Ridge Road X. W., for the sum of (18c.) 
eighteen cents per cu. yd. 

Very truly yours, 

JOS. P. MAHER.” 

! 

32 Recalled to the witness stand by plaintiff Mr. 

Baker testified that he was anxious to have lie work 
finished at the earliest date. Mrs. Baker was here. Asked 
if she went out to it from time to time to see how pie work 
was going on he testified: “I was out there eveirv dav.” 
Asked how often she was with him he replied: ‘pShe was 
out there off and on with me, but I went out every day.” 
She missed many days. Their place was about as pear the 
Harriman place as the court-house from the Capitol. The 
road led right from Wesley Heights past his place and the 
Harriman place. He was living at Wardman Park and 
main’ times he and Mrs. Baker drove down past flic Har¬ 
riman place. 

Q. You saw men hauling dirt from your place? A. Xo, 
the dirt was taken to the place while we were away from 
the city. 

Q. You were not in the city at all during this period of 
hauling earth? A. Xo, except the day we came back. Mrs. 
Baker and I had been to Detroit. We came back and we 
drove up from the station past the place where the dirt 
was being dumped. Mrs. Baker, who was a great lover of 
trees, said, “Why they are going to ruin that tree damping 
that dirt there.” j 

Q. And earth was then being dumped around the tree? 
A. That is what Mrs. Baker said. 

Q. At that time they were still dumping earth? Jji. I did 
not see them dumping. 

4—6308a ! 
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He went then to his place. He knew they were excavat¬ 
ing his place from his daily visits there. 

Q. And what, if anything, did you observe as to where 
thev took the dirt? A. I did not know anvthing about where 
the men were hauling the dirt; we were told that we had 
to lower the house and that would mean further excavation, 
which would mean probably four or five thousand yards 
of dirt would have to be taken away, and I was paying for 
the taking of the dirt a wav, and I did not know where thev 
were taking it, had no idea where thev were taking it. 


He could not recall whether it was a week dav or a Sun- 
day that they got back and Mrs. Baker made the remark 
they might ruin the tree “by dumping so close to the tree,” 
nor could he irecall the dates he was out of the city. “I 
come and go so often.” He was paying for hauling the 
four thousand yards or so of earth to Lipscomb. He 
22 assumed he received the letter addressed to him of 
date April 20 by the Lipscomb Company at about 
the date it bears. He and Mrs. Baker were then living 
at the Wardman Park Hotel. 

On cross-examination by Mr. Tobriner, counsel for Mr. 
Baker, witness, over objection and exception of plaintiff’s 
counsel that it was not within the direct examination, wit¬ 
ness was asked whether around the dates Mr. Merillat had 


interrogated him he made any inquiry of anybody in ref¬ 
erence to the dumping of dirt on the Harriman property 
and answered, “When I came back I made inquiry.” Prior 
to his leaving town he did not make inquiry as to the pos¬ 
sibility of dumping dirt on the Harriman property; he had 
no idea where anvbodv was hauling any dirt. 

Interrogated as to whether he had asked permission of 
Mr. Boss to dump dirt there, over the objection and excep¬ 
tion of plaintiff that it was not proper cross-examination 
and that the defense could put Mr. Baker on the stand later, 
witness was permitted to and answered that prior to leav- 
m © to \ n hell act seen i . 13os s in respect to the possible 
dumping of dirt on the Harriman property. Asked what 
led him to see Mr. Boss, witness stated that “I called up 
Mrs. Harriman’s butler and stated that we were goin<>* to 
have a lot of dirt taken out from our excavations and that 
if Mrs. Harriman would like to have that dirt I would in¬ 
struct my contractor to deliver the dirt to her without anv 
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cost.” He did not know that she had previously bought 
dirt but he knew that dirt had been hauled there because 
he had seen dirt being hauled there many months before. 

Told to go on in his own way, witness added: Hi thought 
she was anxious to have additional dirt, for the work had 
stopped, and I thought maybe they ran out of dirt, and did 
not know where thev could get anv, and I was going to 
give them this. Mrs. Harriman had been a friend of mine 
for many, many years and I thought this mightj save her 
some money if that dirt could be used. I called the butler 
up and told the butler who I was, and the butler told me 
that Mrs. Harriman was in Bermuda. I said, j‘Can you 
advise me who I can come in contact with that nijight have 
some authority to accept this dirt for Mrs. Harriman if 
she wants it?’ He told me that Mr. Boss, of ]Boss and 
Phelps, were the real estate people from \jrhom she 
34 bought the property, so I immediately went down to 
see Mr. Boss and said, ‘Mr. Boss, I am going to have 
a lot of surplus dirt that is going to be taken out jfrom our 
excavations.’ I said, ‘Mrs. Harriman has been filling in 
ground at her place with a lot of dirt,’ and I said, ‘She is 
a verv dear friend of mine and I thought that if she would 
like to have this dirt I would be very happy to let her have 
it and instruct my contractor not to charge her for it, be¬ 
cause I was paying to have it taken away from my place.’ 
He said that Mrs. Harriman was in Bermuda, and he said, 
‘I have not got anything to do with it at all.’ I said, ‘I am 
leaving town tonight and I just thought maybe somebody 
would like—she would like to have this,’ and so I left town, 
and that is all I know about it.” 

'Witness further testified he had not directed tfie Lips¬ 
comb Company or anybody to dump it any placej nor di¬ 
rected Lipscomb, Small, Pingree or Maher to dump the 
dirt on Mrs. Harriman’s property. He hadn’t any idea 
when he returned to the city on the night he had bden ques¬ 
tioned about by Mr. Merillat whose dirt it was f|hat had 
been dumped on the Harriman property. 

Q. When was the first time that you knew that it was 
your dirt that had been dumped there? A. I donT recall, 
but it was very shortly afterward, because I was upset and 
Mrs. Baker was upset about them throwing all that dirt 
so close to the tree, so I went after my contractor, Mr. 
Lipscomb. I 
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33 Mrs. J. J. Van Kaathoven testified that she knew 
Mrs. Harriman, the plaintiff, and also the defendant 
Baker and his wife. She could not recall the exact date, 
but sometimeiin April, while Mrs. Harriman was in Ber¬ 
muda, Mrs. Baker and Mr. Baker called where witness was 
then living, 2(333 13th street, to call one afternoon, and it 
was while Mr. Baker was building his house; so in the 
course of the conversation, “I asked him how he was get¬ 
ting on, and lie said, splendidly; lie said, ‘By the way, 
something has happened: 1 wanted to get rid of some dirt, 
so I dumped it on Daisy Harriman*s place; she happens to 
be in Bermuda, but I sent a cable and I have not got any 
answer; I sent her a cable but I did not get any answer, so 
I just went ahead and did it anyway, because Daisy and I 
have always been good friends and I did not think she 
would mind.’ ! That was the whole conversation.” 

On cross-examination by counsel for Mr. and Mrs. Baker, 
Mr. Tobriner, witness, asked as to the approximate date of 
the conversation, said, “I remember it was on Sunday 
afternoon, and I did not write it down, because I did not 
think it was important.” Mr. Baker made the statement 
but his wife was present. 

Asked to state again what was said, witness replied: 
“The way the whole thing came up, I said, ‘How is your 
place getting on ?’ And he said, ‘It is getting on splendidly,’ 
and he said, ‘By the way,’ or words to that effect, ‘I had 
some dirt I did not know what to do with it, so 1 dumped it 
on Daisy Haihaman’s place, and she is in Bermuda, and I 
sent her a cable first; 1 asked her permission, but 1 did not 
hear from her, so 1 went ahead and dumped it.' ” 

Q. Did he give you any reason for dumping the dirt on 
Mrs. Harriman’s land? A. To get rid of it. 

Q. Did it not occur to you that it was strange he should 
have dumped it on Mrs. Harriman’s land? A. Yes, and I 
think I said so, without her permission. 

Q. What was his reply to your statement ? A. He said, 
“Daisy and I have been such good friends always that I 
am sure she won’t mind.” 

In answer to Mr. 0’Connell’s question as to when she 
first told Mrs. Harriman about this conversation, witness 
replied, “When Mrs. Harriman came back from Bermuda 
she was in an awful temper about it, and I repeated my 
words with Mr. Baker.” 
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3G Mrs. Harriman testified her husband \jras dead. 

She had lived in Washington twenty y(j*ars, had 
bought her home four years ago the previous Ociober and 
moved in March 12, 1930. The place comprised njne acres, 
but of these three acres, which three acres were I for sale, 
lay to the north, nearer the Bakers than her hous^, had not 
been cultivated at all, leaving six acres, her house standing 
on the edge of the hill which sloped down into the bottom by 
Foxhall and Reservoir roads. 

She had known Mr. Baker a great many years ;jhad just 

met Mrs. Baker a few times. Their place, she should say, 

was 500 yards from her place. It was quite far I to walk. 

There was no house intervening on that side of the road 

between her house and the Baker house; the three acres 

was between the two but had nothing to do with the con- 

trover sv. 

* 

The original house had been built in 1874, and after 
buying she had taken the roof off, changed partitions, re¬ 
modeled it throughout, changed the basement which was 
way above ground, put on wings and put a whole new 
terrace. | 

The improvements had cost her around $50,0001 They 
put a whole new terrace six feet deep and about 20 feet 
wide, beginning it in 1929 and finishing before she moved 
in March 32, 1930. Her builder, Mr. Collier, had obtained 
the earth for this terrace and one further down bv buving 
it for 25 cents a load from a man who was getting it from 
where the Phillips place was being built on the other or 
right-hand side going up of Ridge Road. They got jdl they 
wanted. Down below the second terrace her architect sug¬ 
gested it would be a good idea to make quite a wide terrace 
and put a pool there and some fruit trees running parallel 
with the terrace above and there were going to have steps 
going down back of the clierrv tree and leave the relst as a 
sunken garden. They finished getting all the earth they 
wanted in April, 1930, because they bought sod and put on 
the top of the earth they bought. This was a year before 
the matter as to which she was suing. They had finished 
completely and were through with everything excejpt she 
had ordered fruit trees and things to be planted aiid this 
had not been done. 

The view from her house and in front of it was perfectly 
beautiful, looking down the Potomac and into Virginia and 
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one saw the 'Washington Monument, the Lincoln Memorial 
and the Capitol. The plan was to put in a fountain a little 
later in the low part and a summer house and to landscape 
and beautify the sides looking towards the Ridge road and 
the Reservoir road, both meeting at a junction further 
down where there had formerly been a policeman’s 
37 sentry box. It was to be very pretty and at one 
place they were going to grow flowers. The soil in 
the lower land was a very rich top soil, which had been 
there many years, and they had taken top soil from dif¬ 
ferent parts and put it on the terrace they built right 
around the house with great success. The police had asked 
her if she minded if thev had a garden low down toward 
the road. Tilings grew there very fast and they produced 
very good vegetables. At present there was a lot of rock 
and clay on top of this top soil, having been dumped right 
on top of it. 

Witness went to Bermuda when Easter came, the 12th or 
15th of March, 1931. When she left she asked the gardener 
if he thought bv the time she got back we would begin these 
planting improvements and she had ordered the trees. 
She came back the 22d of April. Asked in what condition 
she found the ground looking south from her house, wit¬ 
ness replied: It was completely changed. It was red earth, 
twelve feet high at least, she thought, going right across 
the place. The cherry tree seemed to have sunk down and 
the dirt was so close to the clierrv tree bv which she set 
store, and she kept saying they had killed it and what did 
it mean. It seemed an enormous amount of earth to her 
then and seemed so today. 

By agreement of counsel, the jury were taken to inspect 
the premises. 

She asked the servants what thev knew about it and thev 

• » 

said this thing was going on and they were very surprised 
and could not understand it. For this reason she called up 
Mr. Boss, from whom she had bought the place. The next 
morning she was waked up about 7:30 and looked out and 
there were five enormous trucks, as big as they could be 
piled, dumping dirt right below her nose and she called up 
the police. 

Q. What if any authority had any one to dump this clay 
and rocks and gravel upon your place? Had any one any 
authoritv to do that? —. I never had given any. 
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Q. Did any one by your authority get permission? —. 
Xo, not anvbodv. Xobodv had the right to. 

She had a cook and a maid who was with her and a but¬ 
ler, Andrew Elder, and, asked if they had authority from 
her to permit any one to dump, plaintiff answered, “None 
whatever. ” i 

That night, after talking with the servants and I\tr. Boss, 
she had talked with Mr. Baker on the telephone. 
38 She said, “ ‘What do you know—there is ja lot of 
dirt has beeu put on my place, and do you know any¬ 
thing about it?’ He said, ‘No, I know nothing about it.’ 
I said, ‘Well, that is that.’ Then I let him talk and he said, 
‘Delphine and I watched them doing it, and only yesterday 
we said, “What is she thinking of, what is Daisy thinking 
of; she is going to kill that cherry tree: what an awful mess 
they are making on that place.” ’ I said, ‘That |is very 
strange, Hay, because 1 have just talked to Mjr. Boss 
through whom 1 bought the place, and I told him ije could 
put some dirt along the road where they are going tj) widen 
it, so I thought he had been responsible for it, might have 
been, and that Mr. Boss said to me you had called up.’ I 
told this to Mr. Baker, ‘You had better call up Ray Baker 
because he came into my office and said he wanted to put 
dirt on your place and would I give him permission, and I 
told him I was by no means her agent; that I was;simply 
the go-between in buying the place, and that I had nothing 
else to do with it, but I thought you were in Bermuda, and 
he had better cable you.’ He kept saying over and over, 
‘No, I did not cable, I did not cable, I did not cable,’ be¬ 
cause I said I never received a cable. He said, ‘No, 1 never 
cabled,’ and then lie said, ‘I knew nothing about jhis, it 
must have been that bird Small who is responsible.’ I said, 
‘I don’t know who is responsible, but I can only toll you 
that you had better do something about it tonight because 
I will arrest any men who come on my place in the morn¬ 
ing.’ That is as far as I remember it and as accurately as 
1 remember it. It is three years ago, but it made a (pretty 
good impression on my mind. I called him a second time, 
or he called me, the next day or the day after, becaiise he 
told me his wife was coming down to see me, she t'elt so 
badlv about it.” 

In answer to a question as to whether it was the day after 
the evening of the first phone call, witness said she could 
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not swear to that, “but I know I only went to the lawyer 

because I could get no satisfaction; lie said lie knew 

nothing about it, and Mr. Boss knew nothing about it, so 

that is when I called in Mr. Malian; but Mr. Baker very dis- 

tinctlv told me his wife felt verv badlv and was coming 

down to see mfc that next day, and that is the last we ever 

had anv conversation about it.” She never heard a word 
% 

from Mrs. Baker. Asked as to her conversation with Mr. 
Baker on the second occasion, witness replied, “I think I 
said to him then, ‘Well, I am going to put it in the hands of 
the lawver, because soniebodv did it and 1 have got 
39 to find out who did it.’ I was very much upset 
because nobody would take the responsibility.” 
“He gave me the impression he knew nothing about it, that 
it was a great'surprise to him, that he saw it going on but 
he had nothing to do with it,” and that he “felt so sorry 
about it.” 


Q. Did he shy anything as to where the earth came from? 
A. Xo. Well, lie said Small had his contract, and gave me 
to understand that Small was doing the ground and that 
maybe Small clumped the dirt there. 

Q. What has been the effect of this dumping upon this 
place and on your plans. A. It has covered the soil and 
it held up all my plans after that. I did not know what 
was going to happen about it; I just let everything go. 


Witness further testified that nothing grew upon the 
earth and rock that had been dumped. The cherry tree is 
badly damaged. It used to be one of the most beautiful 
trees in Washington. It was as big around as any cherry 
tree, very full and beautiful, a great big mass of blossoms. 
The first year after the dirt was put there it was a little 
less beautiful, the next vear a little less and this vear it: 
looked as if nlanv of the limbs were not going to have anv 

* « V—' • 


blossoms at all. This cherry tree was the most beautiful 
thing in the foreground looking from the house down. The 
dumping made an eye-sore of a place and prevented her 
from going on with the things she had planned. She had 
never heard from any of the defendants. 


On cross-examination, plaintiff testified that her attor¬ 
ney, Mr. Malian, had called to her attention the contents 
of the letters from the defendant Maher’s attorney, dated 
May G, 1931, and November 17, 1931, and attached as Ex- 
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hibits “A” and “B” to the bill of exceptions file|i herein, 
on behalf of the defendant, Jane Maher, Executrix, but 
that she had declined to accept the offers containe<jl therein 
for the removal of the dirt in question from her property, 
because she did not consider the removal thereof would be 
adequate redress for the injuries she had suffered. 

40 Harry K. Boss testified that he was a member of 

the real estate firm of Boss & Phelps and sold Mrs. 
Harriman her property for $75,000. Then or shortly there¬ 
after Mrs. Harriman told witness she intended to rebuild 
the house, which was done, and on visits by him during 
the rebuilding on the premises she showed him lufr plans 
of developing a series of terraces from the hou^e down 
and of developing a sunken garden. The view jvas the 
finest in Washington, a wonderful view from the upper 
terrace which you stepped onto from the last step off her 
porch. Mr. Raymond T. Baker came to witness’ office in 
the spring three years ago, introduced himself, and said, 
‘‘I understand you have charge of Mrs. Harriman’s prop¬ 
erty.” *‘l said, ‘I sold the property to her, but I do not 
have charge of the main part of her property, but I do 
have charge of the three acres to the north.’ He said he 
would like to get the privilege of dumping some dirt that 
would, come out of an excavation of a house he wa^ build¬ 
ing further north on Foxhall road. I told him I jiad no 
authority to give consent to dumping dirt there; tile only 
thing I had charge of at the present time was the sale of 
three acres to the north of the house in a part if this 
original purchase made by Airs. Harriman, and I sa|d, ‘At 
the present time Airs. Harriman is not in the city; she is 
taking a cruise,’ and he said, ‘I know Daisy personally and 
I will cable her.’ I said, ‘That is the proper thing to do.’ ” 

On cross-examination bv Air. Tobriner, witness said Air. 
Baker gave as a reason why he wanted the privilege of 
dumping that he had dirt coming out of an excavation of 
the house he was building just north. He had not said, 
to witness’ recollection, that he knew plaintiff had liought 
some dirt, and wit- did not recall that he said he thought 
plaintiff wanted some additional dirt free, nor did witness 
for Airs. Harriman to get some dirt free, nor did witness 
recall he said the job was being done for him by a 

5—G308u 


con- 
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tractor. He did not remember any conversation taking 
place about Mr. Baker’s believing Mrs. Harriman wanted 
some dirt. He said lie would cable Mrs. Harriman. Wit¬ 
ness did not tell Mr. Baker where Mrs. Harriman was. “I 
told him I understood she was on a cruise.” 

On cross-examination by Mr. O'Connell, witness said 
that he did not give Mrs. Harriman’s cable address as in 
Bermuda. He had never talked with Maher or Pingree. 

41 Andrew Elder testified that in December, 1930, he 
had been employed by Mrs. Harriman as butler, with 
the usual duties of a butler about the house but with noth¬ 
ing to do about the grounds, and had worked for Mrs. 
Harriman about six months or a little longer. While Mrs. 
Harriman was away in Bermuda in the spring of 1930 he 
had been called on the telephone by Mr. Baker, who had 
inquired whether Mrs. Harriman wanted some dirt dumped 
on her place from the house he was building, and witness 
replied that he did not know, that she was away, and wit¬ 
ness was then asked her address and witness replied that 
she was at the Hamilton in Bermuda. Two or three days 
later parties began dumping earth in the low place below 
the house and witness thought a cable had been sent and 
permission given. He had no authority to give permis¬ 
sion and had given no one permission to dump, but when 
the cook, Josephine Robinson, called his attention to how 
close they were dumping to the cherry tree, which they 
knew Mrs. Harriman prized, he spoke to the men who 
were dumping and they said they had permission to dump, 
and witness said if they had permission to dump it was 
all right if they had the permission but to be careful not to 
dump too close to the cherry tree. 

On cross-examination witness Elder was asked: “Do you 
remember yesterday morning, outside of the Assignment 
Clerk’s Office, Mrs. Harriman telling you that all you had 
to remember was to say you did not give anybody any 
permission,” and witness replied: “Mrs. Harriman told 
me—no, sir, she didn’t.” He was positive of that. 

Josephine Robinson, colored, cook, testified that at the 
time in controversy she was cook tor Mrs. Harriman: she 
had given no one permission to dump and when a man had 
approached her she told him Mrs. Harriman was away and 
the butler was in charge. 
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George H. Chrisman testified that lie was a policeman 
and his beat included, prior to and at the timje in con¬ 
troversy, the Harrinian and Baker properties, land that 
there was a sentry box and police call box at the junction 
of Foxhall, otherwise known as Ridge Road, and feeservoir 
road, on or just off the end of the Harriman 'property. 
Mrs. Harriman let the police have a garden on her place 

nearbv. The soil was verv rich. When he came on dutv 
• *> • 

one morning he saw dirt had been dumped on Ajlrs. Har- 
riman’s place and he stopped one of Maher’s trticks. He 
traced the earth back to the Baker estate that yns being 
dumped. As fast as one truck pulled out another truck 
pulled in. Ho had talked to Maher not that day but during 
the period of the dumping. 

Q. What did vou sav to Maher and what did he sav to 
you? —. I just instructed him to have a man follow the 
trucks u]), sweep the road off, the dirt on the road as the 

trucks were coming down. j 

I 

42 He also had talked to Maher’s foreman. One 
morning, lie could not remember the date, dirt had 
been previously dumped on the Harriman property, and “1 
asked where they were dumping that dirt, and he said on 
Mrs. Harriman’s property, and I asked him wherb he got 
permission, and he said from up there, pointing to the 
house. “I said, 4 Let’s go up and verify it.’ So t}iis fore¬ 
man and I—I do not remember which one it w^s—went 


up there, and he told this butler he had permission 
to dump, and the butler says, ‘All right, if you had per¬ 
mission to dump, go ahead.’ ” 

On cross examination witness testified dirt had been 
dumped the week before he came on duty at that place and 
dirt was put on there afterwards. The butler told Ihe man 
to dump it there. “If you have permission.” Witness did 
not know Mrs. Harriman was awav. 

Q. Did you ever see Mr. Maher on the property? A. I 
never saw Mr. Maher on the Harriman estate. I seen him 
on the Baker estate. 


Retired Policeman Brown testified that he saw dirt 
being dumped in April. 1931, on the Harriman property 
from four or five large trucks that had Joe Maher’s name on 










36 


FLORENCE J. HARRIMAN VS. R. T. BAKER ET AL. 


them and lie went up the road and saw the dirt was coming 
from the Baker place, all of it, and he got after the men 
about spilling jit on the road and told them they would have 
to keep the road clean. The Harriman property sloped 
down from the hill to Hat land where the ground was the 
richest kind of soil, would grow anything. Witness had 
a garden on the land with Mrs. Harriman ? s permission and 
before, and there was a flower garden near a big cherry 
tree. He had tried to prevail on Mrs. Harriman to plant 
corn but she said no, that she wanted a sunken garden. Red 
clay mixed with big stones was what was dumped from the 
Baker place. 


James W. Adams, architect, Teunis Collier, builder, and 
Meredith Capper, landscape gardener, testified that the 
view from the front of the Harriman property was the most 
beautiful around Washington: that Mrs. Harriman had 
plans, prior to the occurrence here in controversy, for im¬ 
provement of the place to the south besides the terraces 
she had built around the house and then a terrace below 
that which had been constructed for a walk down from this 
second terrace to the vicinitv of a magnificent clierrv tree 
for a pool with a fountain and a sunken garden and 
43 the planting of blossoming fruit trees, apple and 
other, and for landscaping and planting shrubbery 
and beautifying the place. Mr. Adams testified that he had 
prepared a sketch, which he produced and which was of¬ 
fered in evidence, for these improvements and which it is 
stipulated may he shown to the court on appeal by counsel 
on either side. The witnesses testified that the soil below 
consisted of more than a foot of line, rich top soil represent¬ 
ing the wash for years from the upper part of the property. 
Mr. Adams and Mr. Collier testified that the latter about 
a year before had completed the terraces, some of the earth 
having been bought from Pingree, who had excavated for 
the Duncan Phillips place a short distance away on the 
other side of Ridge road, and top soil from the Harriman 
place and sod put on the terraces. They had completed this 
work and had obtained all the earth they wanted and had 
stopped the people digging at the Phillips place from de¬ 
livering anv more, telling them thev had all thev wanted. 
Mr. Collier was tlie builder and Mr. Adams the architect 
for the Harriman improvements. The latter said that Mrs. 
Harriman had done something each vear since she bought 
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the place in improving the grounds. Collier testjfied that 
one day when out in his automobile he had notjiced this 
dumping going on of red earth on the Harriman place and 
he knew Mrs. Harriman was away and out of curiosity 
he had followed up Ridge road and saw it was coming from 
where Lipscomb was building the Baker house, fie testi¬ 
fied that in his opinion about 3,500 yards, cubic, tad been 
dumped and gave testimony tending to prove cost of re¬ 
moval would exceed $1,500, including replacement of top 
soil, and that removal of the earth could not bc[ accom¬ 
plished without damage to the top soil. Mr. Capper testi¬ 
fied that he had been a landscape gardener for yeajrs; that 
in his opinion the mass of red clay had ruined the | top soil 
beneath and that it would cost several hundred dollars to 
replace it. Mr. Capper also testified that before Mrs. 
Harriman went to Bermuda she had arranged with him, 
he having done the previous landscape work for heit, to buy 
fruit and other trees and shrubbery and to plant them that 
spring as part of her plan to have a sunken garden, pool and 
flowers and trees and shrubbery as part of the beautification 
of the place. He had planted young trees and shrubbery 
for her prior to the dumping among other places where the 
dirt and rocks dumped now covered. The dirt and rocks 
could not be removed without removing part of the soil 
beneath. 


44 Plaintiff announced the close of her case, where¬ 
upon each and all of the defendants moved thje court 
to direct a verdict in favor of each defendant. After argu¬ 
ment the court announced that it would grant the motion 
and direct the jury to return a verdict in favor of jail de¬ 
fendants except the defendant Raymond T. Baker ;jnd the 
defendant Maher, as to whom the court stated the} cause 
should proceed, and the jury returned its verdict | as di¬ 


rected, to the granting of which motions as to each \n\d all 

of the defendants as to whom the court directed th|e jury 

to return a verdict in favor of the several defendants the 

plaintiff then and there severally objected and excepted, and 

the several exceptions as to these defendants dismissed by 

the court counsel for plaintiff duly noted an exception and 

the same bv the court was allowed. In the course of the 
% 

argument in favor of a directed verdict for the defendant 
Maher counsel for defendant Maher argued that thp case 
should have been brought in trespass on the case apd not 
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in trespass, and in course of argument in opposition thereto 
counsel for plaintiff argued that the action was prop¬ 
erly brought in trespass but moved the court, if it should be 
of a contrary view, for permission to amend the declaration 
by a new count in case, which motion the court stated it 
would grant if it should ultimately be of opinion that as to 
defendant Maher trespass would not lie, but that if it 
granted the motion the amendment would not be permitted 
to include an amendment specifically claiming punitive 
damages, to which statement bv the court counsel for 
plaintiff acceded, saying in his opinion punitive damages 
were proper on the declaration as it stood. The court 
stated that the case should proceed as it stood as to the 
defendant Raymond Baker and the defendant Maher and 
the motions could be renewed at the close of the case. 

Thereupon; evidence was adduced on behalf of the two 
defendants Baker and Maher tending to prove as follows: 
that Joseph P. Maher had died in January, 1934. At the 
outset of the case and before any evidence had been ad¬ 
duced on either side, on motion by Mr. 0’Connell, counsel 
for Maher and for his estate, his widow and executrix, Jane 
Maher, had been substituted as executrix as party defend¬ 
ant in the place and stead of decedent Joseph Maher. Evi¬ 
dence also was adduced bv Jane Maher and bv Maher’s 

* • 

superintendent tending to prove that Maher had been in 
bad health for quite a period of time, including the spring 
of 1931, and was confined to his home much of the 
43 time but that he did get out at intervals for brief 
periods of time and attended to business, his eont ract- 
ing business otherwise during the period of his illness being 
in charge of his superintendent, Bennett: M. Cross, who 
had been superintendent for several years. 

Cross, after stating his name, was asked, ‘‘llow are you 
employed at the present time?” responded “Superintend¬ 
ent for the J. P. Maher Company, Inc.” In April, 1931, he 
was foreman of Joseph Maher and in that capacity had oc¬ 
casion to make negotiations for the removal of dirt from 
the Baker house. Mr. Maloney, from Logan Pingrce Com¬ 
pany, asked witness to give him a price on hauling some 
dirt from the Baker estate, 2300 Foxhall Road, and witness 
gave him a pHce per cubic yard on the job and after the 
iob started there was some change in grades and Malonev 

V V.’ « 
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asked witness to give him a price on disposing ^>f some 

excess excavation there, as this dirt had to be haulckl awav, 

• 

and witness gave a price of 18 cents per cubic yard to haul 
it away and witness started arranging for dumps. |He first, 
removed earth from the Baker job he believes to a place at 
45th and Hawthorne streets, up in Wesley Heights, about 
twelve to fifteen hundred yards; that this place is approxi¬ 
mately a mile from the Baker place; that there ard two or 
three places at present where he could remove the earth, 
along Reservoir road being one; that he also dumped earth 
from the Baker job at 45th and Tunlaw road, and that after 
the dumping was stopped on the Harriman property the 
earth from the Baker job was dumped on what fitness 
called the foundry site, south of Reservoir road ahd east 
of it about 44th street. 

Witness while working for Maher had gone as high as a 
month or six weeks without seeing him. He had heard that 
Mrs. Harriman or her agent had previously bought some 
dirt for her place there and he went to her house. He asked 
the colored woman who came to the door for the gentleman 
of the house and she replied the lady of the liomfe was 
away. He asked if there was anybody in charge ajid she 
said there was a man in charge. He asked this maji, who 
he learned since coming to court was Elder, “if tluiv had 
enough fill down in the bottom there/’ He says, “Well, 
they stopped filling there one time for lack of fill.” 

Mr. Merillat: T desire to object to that, if your Honor 
please. Mr. Elder could not make any admission or 
any statement of any kind that would bind anywise 
Mrs. Harriman. He appears to have been n|ierely 
a butler there. 

Mr. O’Connell: That is what we say; he was the ljutler. 

After discussion, in which counsel for plaintiff ^tated 
that in his view of the law the evidence was incompetent 
as bearing on compensatory damage but that defendants 
had a right to proof of matters that might go to mitigation 
of punitive damages, the Court said: “I will say to thej jury 
that this evidence is merely taken upon the question of 
so-called punitive damages,” and with this understanding 
the witness was permitted to and did proceed as follows: 
“As I said before, I asked him about if he needed) any 
dirt down there and when T asked him about seeing the 
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ladv of the house he savs, ‘She is awav.’ He did not 
47 say where, as I recall, and he says, ‘Dump it in tlie 
bottom down there, but,' he says, ‘do not get too 
eloso to the tree’; he says, ‘kind of keep it away from the 
tree line.' So 1 went up and told the trucks to change the 
route and meet me down at this place, and we started dump¬ 
ing in there and kept away from the tree where he said we 
should; so to make sure that we did, as we did on several 
occasions, to keep things right, I pulled a man up there and 
put him on the job, another foreman, who was working 
under me, Clayton Abel.” “And we dumped there until 
we were stopped, in other words, we never did finish what 
we intended to do when we went in there. 1 had made ar¬ 
rangements with the Logan Pingrce Company for what we 
call a bulldozer to grade the stuff and intending to fix it in 
there the way they chose to have it." He had never talked 
with Mr. Baker and did not know him until he identified 
himself in court. Maher was never present at the time the 
negotiations took place nor anything to do personally with 
putting the dirt in; he had never received any instructions 
from Maher regarding this particular job and the liand- 
of it was left entirelv to witness. There was about 2,000 
yards of dirt put on the Harriman property and the bal¬ 
ance of approximately 6,000 yards taken from the Baker 
place put at other locations. 

On cross-examination witness testified he did not see the 
paper in evidence signed by Maher and purporting to be 
dated April 8, 1931. Without his records, which were at 
his office, he could not tell when the first earth was re¬ 
moved. He did not understand he would be questioned 
about such matters when he came to court. The Pingree 
Company was doing the digging. Shown the Pingree-Small 
contract purporting to be made April 22, 1931, witness said 
he did not know whether the hauling was done before the 
contract for the excavating was let, because the first time 
he ever saw the Pingree-Small contract was when counsel 
showed it to him in court. Asked if Maher was on the job 
at the Baker place, witness replied, “I don’t recall over 
seeing- him there.” He could not recall whether his talk 
with Elder was prior to April 8. He thought he began 
dumping the day after his talk with Elder. 

On redirect examination witness testified there was not 
to his knowledge a written contract with Maloney, who 
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was engineer for the Pingree Company. “All we jiave ever 
had has just been verbal.” “I made a verbal cont|ract with 
Mr. Maloney; in other words he asked me lor a price 
48 and I gave it to him. That is — that has over been 
on any job.” j 

On cross-examination by Mr. Tobriner witness! testified 
that no one connected with the Logan Pingree Company, 
J. H. Small Company, Delphinc Dodge nor Raymond Baker 
ever had instructed him where to put the earth, I nor had 


Maher instructed him as to placing of the dirt on 


the Har- 


riman property, nor any one connected with the Lipscomb 


Company. He had never talked to Mr. Baker in 


his life. 


Q. Then your location and placing that dirt, Mj*. Cross, 

was on your own initiative on your supposed authority 

from Mrs. Harriman’s butler. A. Absolutelv. 

* 

During the examination of the witness evidence jwas ad¬ 
duced on direct examination tending to prove th^xt there 
were other and available places wherein to dump ^he dirt, 
and on cross-examination tending to prove that tl|e other 
places were off Foxhall Road and south of Reservo|ir Road 
and that the biggest item of expense was the distance of 
hauling unless you had a place where you could dispose of 
the earth. The loading and hauling witness said was fig¬ 
ured at about fiftv-fifty each. ! 

Logan Pingree, called as a witness for defendants shown 
by his counsel, Mr. O’Connell, the contract bearing the sig¬ 
nature of the Logan Pingree Company and himsldf and 
the Small Company, and his attention called to the date, 
testified the contract was written up as near as lit; could 
remember in June or July, 1931. There had been “nothing 
but a letter or proposal from me to the Small Company 
to do certain work on the order from the Small Company in 
a verbal way, through their representative, Mr. Norcross, 
to go ahead and do the work.” 

Q. I show you this agreement here with Mr. Maher, which 
bears date of April 8th. When was it actually signed ? A. 
Well, I will have to say, as near as I can remember again, 
about the same time of the contract. In other words, when 
the Small Company, owing to all this trouble, asked me 

G—6308a 
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for a formal contract, I asked Mr. Maher for a formal 
contract to conform to the verbal method under which we 
had worked. 

Q. That was all after this trouble started. A. After the 
work was done, as far as the main excavation and 
49 hauling was concerned. 

Q. That was done so that- A. So that there 

would be a record at a later date. 

Thereupon counsel for J. H. Small & Sons, Inc., produced 
two letters on the letter-head of the Logan Pingree Com¬ 
pany, Incorporated, which were shown the witness and 
were identified bv him and were offered in evidence, and 
which read as follows: 


50 Washington, D. C., March 17, 1931. 

John Small 111, Inc., 1501 Conn. Avenue, Washington, 1). C. 

Attention Major Xorcross. 


We agree to complete the shovel excavation for house, 
garage, and roadway; hand excavation in connection with 
house, garage, and roadwav; hand excavation in connection 
with house, garage, and road wag; backfilling; tine grading 
within the proposed building; and filling terrace for the 
proposed estate of Raymond T. Baker according to plans 
and specifications by Trumbaugh, the architect, for the sum 
of five thousand six hundred dollars ($5,600). 

Yours verv trulv, 

LOGAN PINGREE CO., INC. 

! LOGAN PINGREE. 


The second letter had the same address and signature, 
was dated April 8, 1931, and read: 

“We will remove from the premises of the estate of Ray¬ 
mond T. Baker the excess excavated material for the unit 
price of eighteen cents (0.18) per cubic yard. This applies 
to our proposal to you dated March 17, 1931.” 

The second letter was written because the plans were 
changed definitely and lowered the building two feet and 
made necessalrv dirt be hauled from the site instead of be- 
ing used on the site, which had been the first intention and 
on which his first price had been based. 
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The negotiation in regard to the excavation haci been con¬ 
ducted by Maloney & Company, witness being* ^ick at the 
time. 

A year prior to that he had hauled some dirt from the 
Duncan Phillips place to the Harriman estate ant} had been 
paid for it, rendering one bill to Architect Adames for $/44 
and one to Builder Collier for $62.50, which were paid. 
Thev never said anything to him as to whether thev wanted 
more dirt or not, but he did recall that Architect Adams, 
the last day he was working on the Phillips place, visited 
him and wanted him to shut down, a verv heavy irainv dav. 
so he could get the dirt witness was hauling anp witness 
told him he could not do it and Adams did not gej the dirt. 

51 On cross-examination witness stated ! that the 

agreement dated April 22, 1931, was written up in 
the summer, he should sav in Julv, after all the Harriman 
trouble had started. Work under his contract had started 
about April 1. i 

i 

Q. Why did you put in the 22d day of April as being the 
date the contract was written up, after all this trouble was 
started, when your contract really began as early as the 
first of April? A. Your answer is as good as mine about 
that; 1 don’t know why it was done. 

Q. Wasn’t it done with reference to this controversy? 
A. The Small Company wanted an agreement on| account 
of this controversy, which I was perfectly willing to give 
them. | 

Q. Why did you give them an agreement that purports 
to bear date the day before Mrs. Harriman stopped this 
work? A. You will have to ask the man that daJted that 
contract; it was presented to me for signature. I| read it 
and signed it. It was already dated. 

Q. Had you raised any question at all about th^ fact it 
was not the true day of the contract? A. None |whatso¬ 
ever. 

I 

If there were any specifications which applied to j witness 
they were in the specifications prepared by Architect Trum- 
baugh and should be in the possession of the Lipscomb 
Company. They were always available on the .-job. 

Q. I notice that in this agreement, that is in evidence, 
under date of April 22, 1931, you have got the brice as 
$5,600 as being the price of the shovel excavation if or the 
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house and some hand excavation and filling and terracing; 
you named that amount. A. Well, this contract is, I might 
say, a confirmation of the letter, a very late confirmation; 
I have his verbal confirmation of the letter and acceptance 
of the letter at the time it was submitted. 

Q. All you had originally was a letter with a verbal con¬ 
firmation. A. That is all. 


In July when he signed the agreement lie knew how much 
excess material he had removed, but extra work on the 
job was always subject to letters and orders and that he 
supposed was why it was not included. More than 
52 likely he had received payment by June or July. 


Q. Why was it that in this contract that you were writing 
up in July, after it was all done, and after you had re¬ 
ceived your payment and this controversy had arisen, there 
was no reference in there to this work that was done and 


is here the subject of controversy! A. Because I stated 
that was extra work and it is always subject to letters be¬ 
tween the architect and the builder, and then the builder 
and his subcontractor. 


Q. But you were writing up the contract in July when it 
was all finished. My question is, why did you not put the 
completed matter in this contract ! A. Because I did not 


write the contract, and I did not criticise it after it was 


written. 


Q. When you received it did you not know that it was for 
the purpose of its bearing in this controversy? A. ] did. 

Q. And that it was written up for that purpose? 


A. I did. 


In the course of his testimony witness stated that he 
would contract to remove the dirt deposited from the Baker 
job on the Harriman land for $600, which would include 
some profit. In removing it there would be taken two or 
three inches of the topsoil underneath and he would say its 
replacement would cost say $100 more or $700 in all. The 
deposit of the red clay and stone on the top soil he would 
not say would injure the latter. It would probably com¬ 
press it, tlierp was no question about that, but plowing 
would bring it back to its same ripeness. If a landscape 
man said it wquld injure the top soil he would not deny it, 
because he did not know. 
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Raymond T. Baker, called as a witness in liis own behalf, 
testified he had known plaintiff around twenty years and 
they had been very good friends during that time and noth- 
ing had occurred prior to the dumping to mar tjhat friend¬ 
ship. j 

He had heard the testimony of Madam Van jKaathoven 
and her statement that he, at her house, in the presence of 
Mrs. Baker, had said his house was coming along splendidly 
and “By the way, 1 just dumped some dirt on Daisy’s land, 
but she won’t mind; she is a good friend of mine.” He 
certainly did not make that statement. I 

Asked if he was at Madam Van Kaathoven’s hpuse while 
Mrs. Harriman was in Bermuda, witness replied,: “I have 
no recollection. Mrs. Baker and I had lunch wi^li Madam 
Van Kaatlioven and afterwards paid a luncheon chll there.” 
He did not have any conversation with Madam Van 
Kaatlioven respecting the dumping of the dirt! prior to 
Mrs. Harriman’s return from Bermuda. 

Q. Did you subsequently to Mrs. Harriman js return 
from Bermuda? A. I have an indefinite recollection of 
talking to Madam Van Kaatlioven regarding my | unhappy 
frame of mind because of the trouble that has arisen over 
the placing of this dirt on Mrs. Harriman’s property; that 
I hated to have a friendship of twenty years upset* or have 
Mrs. Harriman upset, by something that I had nothing to 
do with. | 

Q. Had anything occurred to you by which this matter of 
this dumping of earth became the subject of conversation. 
—. Oh, 1 was being joshed by a great many mutual friends 
of Mrs. Harriman and mine because of the full pag|e article 
in the Washington papers regarding the throwing 
54 of this dirt on Mrs. Harriman’s property, j 

On cross-examination witness said he could not recall 
the date of the lunch or the luncheon call at Mrs. Van 
Kaathoven’s, nor whether either date was a Sunda^. This 
matter of the dumping of the earth did not come up) during 
the time they were at Mrs. Van Kaathoven’s. Ask^d what 
was the conversation regarding the Baker house during 
the lunch or call, witness replied, “I do not think th^re was 
any discussion about the house at that time at all, fcecause 
we had just started to dig the foundation.” In answer to 
a further interrogatory, witness said; “At the time that 
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Mrs. Baker and I called at Madam Van Kaathoven’s we 
had just started in to dig the foundation.” He did not 
recall there was any conversation at all about the house. 
The newspapers had printed that he and Mrs. Baker had 
bought some property out on Foxhall road, but that was 
not discussed.i The foundations were begun the early part 
of April. He did not recall how far they had progressed 
when the calls were made. He thought just about the start 
of the foundation work. He could not recall how long prior 
to that he had: seen Mrs. Harriman. They used to meet off 
and on at various places. He did not know Mrs. Harriman 
was away or not when he called on Madam Van Kaathoven. 
He knew that Mrs. Harriman was in Bermuda after he had 
been advised by her butler she was in Bermuda. His first 
knowledge was when he telephoned the butler. The butler 
told witness where she was. 


Q. When was it you had gone to see Mr. Boss? A. The 
next dav or the same day. 

Q. You went to see Mr. Boss then after you had gotten 
from the butler the information that Mrs. Harriman was 
in Bermuda, and an address as the Hamilton Hotel given 
vou, is that correct ? A. I do not recall that was given me. 

* 7 Cv 


He could not recall the date he saw Mr. Boss. 

He had known Mrs. Van Kaathoven probably a year or 

so. Their relations were “Always friendly. Still are 

friendlv.” He regretted to sav he had not called on Mrs. 
• * * 

Harriman since the dirt occurrence. He had not said to 
Mrs. Van Kaathoven Mrs. Harriman was in Bermuda. The 
matter of the dumping on Mrs. Harriman’s place had not 
come up at all. nothing of the kind, on either of the calls 
on Mrs. Van Kaathoven. “There was no discussion 
55 of this until after Mrs. Harriman came back from 
Bermuda and called me up and was angry about the 
dumping of the dirt.” 


Q. After Mrs. Harriman called you up was the matter 
the subject of conversation between you, Mrs. Van Kaatho¬ 
ven and vour wife? —. Xo, no, not until after the news¬ 
papers published it. 

Q. The newspaper publicity followed immediately upon 
Mrs. Harriman getting back, did it not? A. I think a day 
or so after that the first article came out. 
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—. Subsequently you did at some time have a| conver¬ 
sation with Mrs. Van Kaathovon, at which your \(v’ifo was 
present, regarding tliis matter, is that correct" J\. No, I 
don’t think mv wife was present. I tliink it was at ;l dinner, 

% • 1 • • i 7 

as I have done with a great many friends, various friends 
that have joked me and joshed me about throwing this dirt, 
because of the publicity in the newspapers. 

Q. Is the statement of Mrs. Van Kaathoven, tha,t in the 
presence of Mrs. Baker you did have a conversation with 
her regarding the dumping of the earth on Mrs.', Harri- 
man’s place, incorrect? A. T regret to say that it is abso- 
lutelv untrue. 

I 

In answer to further questions witness said he did not 
thing Mrs. Van Kaathoven at any time in the presence of 
Mrs. Baker asked witness how his house was getting on. 
“After the house was under construction and it bhgan to 
take on an appearance it was commented on by a great 
many people what a lovely place it was; it might have hap¬ 
pened at that time.” He did not know when this m^y have 
happened, at various places. “Madam Van Kaathovjen and 
Mrs. Baker and I were dining.” He could not bay he 
further testified that Mrs. Baker was present. “I have 
discussed not only with Madam Van Kaathoven but| many 
of Mrs. Harriman’s friends, who were great friepds of 
mine, how unhappy I have felt about this upset that had 
taken place, a friendship of many years between Mrs. Har- 
riman and mvself, and mv onlv thought about trving to 
do anything about this dirt was that I would be very jhappy 
to let her have it and not charge her any money, because 
I was paying to take it away; where they were taking it I 
did not know.” | 

Nothing of the kind testified to by Madam Van Kaatho- 
ven had taken place at anv time and he certainly did not 
give her as a reason for dumping the earth was that 
5G it was to get rid of it. And Mrs. Van Kaathoven 


did not say to him that she thought it strange; with¬ 
out Mrs. Harriman’s permission. Asked if it wajs not 
dumped in Mrs. Harriman’s absence, witness replied, “I 
cannot tell you that.” He was present off and on during 
the time the foundations were being dug but was not par- 
licularlv interested in the digging of the foundations] He 
knew what the place would be like. Asked when and why 
there was a change of grades, witness testified: “After the 
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architect had placed the grades at a certain point and then 
it was found 1 hat it was going to put the house up too far 
from the ground and a change had to be made to drop 
the house.” This change was made after the excavation 
was pretty well along. Asked if it was before Mrs. Harri- 
man got back, witness said, “I do not remember.” 

Q. Were you in Washington at the time? A. I cannot 
recall whether we were here at the time it was originally 
discussed between the architect and the builder. I was 
immediately notified of it anvwav. 

It was done with his approval. Asked if he knew the 
details of it, witness replied: “Well, I knew that it had 
to be done, and of course I was very much upset about it, 
because it meant an expenditure of several more thousand 
dollars.” There was not very much time between the dis¬ 
cussions and the ordering of the work done. In the interval 
between April 2d when the foundations were started and 
April 2.*» when Mrs. Harriman stopped the dumping there 
was the change of grade. 

0. And von were in Washington and discussing the mat- 
ter with your architect? A. Yes, but I was not here all 
the time; off and on. 

Witness, in answer to further questions as to whether 
lie was not on the ground to see what was going on, said 
he lived at the Wardman Park Hotel. He used to drive 
out up Cathedral avenue and drive back the same way 
going in; sometimes it was true he continued down so as 
to get to Reservoir road but he had said his usual route. 

In answer ito Mr. O’Connell, witness said he had over 
the phone said to Mrs. Harriman that he would telephone 
his contractor the first thing in the morning and that if 
they had put that stuff on her place without her permis¬ 
sion they had got to take it all out and had got to 
57 fix her place up the way she wanted it so she would 
be happy and contented, and would refuse to pay the 
bill for the hauling of the dirt until that had been taken 
care of. 

In answer i to Mr. Merillat, witness said he could not 
state how long before Mrs. Harriman’s telephoning he 
knew about the dumping of the dirt. He did not tele¬ 
phone her and the first knowledge he had that she was 
back was when she called him and “that is the first I knew 
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there was trouble about the dumping of the dirt.'j’ He had 
lold Mrs. Harriman when she telephoned that he knew noth¬ 
ing at all about what had gone on in the way of dumping 
dirt on her land until she called and he had not heard of 
it until her call. 

He would not sav that it did not occur when asked if, 
when he said to Mrs. Van Kaathoven, as she stated, that he 

7 J 

told her that Mrs. Harriman was in Bermuda, that Mrs. 
Van Kaathoven replied that she did not know tjhat Mrs. 
Harriman was out of the city or had gone to Bermuda. 
He would not say that this did or did not occur bjit he did 
not recall it. He had talked over the telephone a few days 
after the Harriman telephone conversation with Mrs. 
Malian. 

Q. Did you in that conversation with Mr. Mallaln, on or 
about April 30, 1931, say to him that you and Mrs. Baker 
were tremendously upset at tlie serious damage suffered by 
Mrs. Harriman and that both you and Mrs. Baket agreed 
that her place had been ruined? A. Xo. | 

Q. You did not say that to Mr. Malian over the telephone 
on that date? A. Not regarding the serious damage. 

Q. What if any part of it did you say and wlnv; if any 
part did you not say? A. Xo part of that was said. 

Q. Xotiiing of the kind? A. Nothing of that kindjregard- 
ing the serious damage. I did talk to Mr. Malian; if coun¬ 
sel will allow me to state what I said 1 will be very glad 
to sav it. I 

* i 

Being told that was his privilege and to say it, jwitness 
testified: “1 stated to Mr. Malian, called Mr. Malian up 
after I had talked to Mrs. Harriman and told Mrs. Harri¬ 
man how badlv Mrs. Baker and 1 felt about the dirt 
58 being dumped on her place, and that we knew noth¬ 
ing whatever about it, nothing whatever about the 
dirt being dumped on her place, and that I had taken the 
matter up with my contractor and had instructed inv con¬ 
tractor that dirt had to be removed off of the placje, that 
it had to be cleared up, and that Mrs. Harriman could get 
her place fixed up any way she wanted it, and I would 
insist on that without any cost to her by my contractor.’’ 

Some time after the suit had been filed and he had been 
served with papers he had a talk with Mr. Mallaij, who 
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told witness if lie would give $60,000 he would dismiss the 
case. 

Asked if it was not a fact that this talk that occurred took 
place at the Wardman Park Hotel when Mr. Malian called 
on witness, witness not having come to Mr. Malian’s office, 
and if he did not say at the very outset, opening the inter¬ 
view, with an oath, that he would not pay a confounded 
cent, witness replied he did not think he said confounded, 
lie used much more forcible language, he would not sav a 
great deal of profanity but he was very emphatic, and 
Mr. Malian knew what witness meant. He did not recall 
whether he said the place had been ruined but he did say 
it was terrible the way the dump had been placed there. 
He told Malian he had been to see Boss and had phoned 
ilie butler. Asked if it was not a fact he told Malian none 
of these things, witness replied he told Malian everything, 
told him both things because it was a fact he had done 
both things. 


Abner L. Roe, vice-president of the Lipscomb Company, 
testified that on Tuesday before the trial witness Elder 
was sitting outside the Assignment Commissioner’s Office 
when Mrs. Ilarriman came up and said to him. “Do you 
remember the exact dates that you served in my employ!’* 
He replied, “I do.’’ Mrs. Harriinan next said to Elder, 
“You must remember when you come in the court room 
that 1 give vOu no authoritv to act for me during my 
absence.” On cross-examination witness testified the fore¬ 
going was all that had occurred. 

59 Clayton Abel testified that in April, 1931, he was 
employed by Joseph P. Maher. He was driving a 
truck but had his arm broke and Maher gave him a job 
checking loads. Witness’ particular boss was Cross, who 
sent witness up to the Baker estate. Cross showed witness 
where to dump, “and to make sure of it I went up there to 
see the lady or man, whoever it was, that owns the prop¬ 
erty, and I went up in the yard and I asked for to see the 
lady or man \fhoever it was that owns the property, and I 
went up in the yard. The colored lady said, ‘The lady who 
owns the house she is not here but the butler he is in charge. 
He might be able to tell you something about it.’ She went 
to the house and got the butler and he came out on the front 
lawn and showed me exactly, said, ‘They have been dump- 
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I 

ing down there.' " The butler told witness whatever he 
did not to hit the tree and break of! any limbs. |The fore¬ 
going on the matter being called to the court’sj attention 
was admitted solely as bearing on the matter of Exemplary 
damages. Witness said he did not see Maher anil took his 
orders from Cross. I 

i 

On cross-examination witness testified Cross was in 
charge of the work for Maher and was Maher’*4 superin¬ 
tendent. They had already dumped on the la^id about 
three da vs before witness got there. He had, notwith- 
standing this, gone up to make it clear on his pajrt, to see 
if it was all right, though his boss had told him it was all 
right that morning. The butler said, “they had been 
dumping there,” he guessed it was all right to dump there. 
When Mrs. Harriman stopped the work and called the 
police she seemed very mad but he did not remember what 
was said and did not recall whether, when thev said thev 
were poor men and only obeying orders, she said to let 
them go as they were just doing what others above them 


Herndon L. Maloney testified that he was a graduate 
civil engineer of the Universitv of Marvland and for the 
last few years had been estimator for Mr. Pingree, the 
Pingree Company, Incorporated. When informed that it 
was necessary to take dirt away, got in touch with Mr. 
Cross, asked him for a price which he gave witness and 
witness issued if fo the Small Company and in due time 
were informed to go ahead with the work. He uncjlerstood 
some of the dirt was hauled to the Harriman plajce. He 
was at the Harriman place at various times while the dirt 
was being dumped there. His only object in going 
60 down there “was the fact that I had a man down 
there who was more or less expediting the movement 
of the trucks back and forth on the job,” in order ito keep 
the shovel going. He saw the butler the day Policeman 
Chrisman called Mr. Cross’ man and witness and thpy were 
taken up to Mrs. Harriman’s house and the butter was 
called in. Cross’ man, whose name he did not know, said 
thev had permission to put the dirt there. Asked to give 
the conversation, witness said he was more or less hazy 
because it was three years ago. The man did not look like 
a butler “according to the movie version of a gutter.” 
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Mrs. Ilarriinan wanted to know what lie knew about dump¬ 
ing the dirt there. Asked what the butler said, witness 
replied, “He gave a more or less evasive answer," which 
the court, on motion, struck out. Witness said he could not 
remember what the butler said to be exact. The cost of 
removing the dirt dumped, which he estimated at about 
2,000 yards, would be 28 cents a yard if a short haul and 
for a longer haul the limit would be fiftv cents. He had not 
had any dealings with Joseph Maher himself and, asked if 
he saw him on the job, replied, “I cannot recall seeing Mr. 
Maher.” The dirt could be removed without injuring the 
top soil for about thirty cents a yard and it would cost an 
additional $100 to straighten up the cut after the shovel 
had been through. 


On cross-examination witness said Cross was acting for 
Maher on the job. Shown the paper signed by Maher 
under date of April 8, witness said, “I don’t remember 
ever seeing this before. It was more or less of a verbal 
agreement between mvself and Mr. Cross.” He saw Mr. 
Baker on the job; it may have been two or three times 
while he was on the job, it might have been more than that. 
He had seen Baker there while earth was being hauled 
away. Asked where the earth was being hauled away to 
when he saw Baker on the job, witness said, “I don’t know. 
It went to several places. 1 don't know. I can't testify 
any different place.” During the period of hauling earth 
away “I imagine I saw Mr. Baker about six or seven 
times.” “A number of times I saw him he may have been 
on the job during the progress of the job. and several times 
he came after working hours." Witness was there To per 
cent of the time. The shovel went to work April 2 and 
hauling started to the Harriman place in about ten days 
and was stopped April 23. He did not remember ever 
seeing Mrs. Baker nor whether the price given was before 
or after April 8. In response to a question by Mr. 
Tobriner as to whether witness had any recollection as to 
whether Mr. Baker was on the site during the time of the 
removal of that dirt from the Baker place to the Harriman 
place, witness answered that he had no recollection. 


61 In rebuttal Blaine Malian testified that he could 
not remember the date without refreshing his recol¬ 
lection by a memorandum he had made, but he had tele- 
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phoned Ray Baker after an interview witness had with 
Mrs. Ilarriman and tier employment of him as her attor¬ 
ney. He had been informed Mr. Baker would telephone 
him. By refreshing his recollection from a memorandum 
he had made at the time he testified that on April 30, 1931, 
at 12.15, he had talked with Baker over the telephone. 
Baker told witness that he and Mrs. Baker were I tremen¬ 
dously upset at the serious damage suffered by Mrs. Harri- 
man, which they both agreed had ruined Mrs. Haijriman’s 
place. Witness testified that at this time Baker]said he 
would called on witness and witness waited, but a^ Baker 
did not call witness went to the Wardman Park Hotel 
where he saw Baker. During the interview witness had 
said to Baker that witness, as Mrs. Harriman’s attorney, 
asked payment of $10,000 damages. Baker, with very 
forcible profane language, said he would not pay a cent. 
This was some time before suit was filed. 

I 

Mrs. Harriman testified that at the interview with the 
policeman and those the policeman brought in, some of 
whom were drivers, she had called in Elder when they 
claimed they had permission from the butler. The butler 
then was frightened, but at that time and always he said 
that he never had given permission but that when tge men 
began dumping and he went out the men had told liijn they 
had permission and he had said if they had pcrrjiission 
then it was all right. 1 

Elder, recalled, testified that he had not given perniiission 
and never, at the interview when the policemen and drivers 
were called in, said he had; that the men were driving in 
and when he went out they said they had permission, 
whereupon he told them if they had permission they could 
go ahead. He never had directed them where to I dump 
except to tell them not to injure any trees or shrubbery and 
not to go too near the cherry tree. | 

Josephine Robinson testified that the men were coming- 
in when she first saw them. | 

Teunis Collier testified that when he had bought dirt the 
year before he had insisted that only small trucks should 
be used so as not to break branches of trees or damage 
shrubbery and only trucks carrying a cubic yard or IV 2 
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vards were used, whereas tile trucks of Maher he saw were 
big trucks carrying 3 or 4 yards. He had paid for spread¬ 
ing the dirt as well as hauling 25 cents a load and not 25 
cents a yard. 


62 Plaintiff and defendants announced they had no 
further evidence to offer, whereupon the defendants 
moved the court to direct the jury to return a verdict in their 
favor, the defendant Maher on the ground that the action 
should have been brought in trespass on the case and not 
in trespass: and the plaintiff moved the court to instruct 
tlie jury to return a verdict in favor of the plaintiff against 
the defendant Maher and that they might return a verdict 
in their discretion against both defendants, including not 
only compensatory but exemplary damages. After argu¬ 
ment of counsel for the respective parties, during which 
counsel for plaintiff contended the action was properly 
brought in trespass, counsel for plaintiff moved the court, 
if it were of a contrary opinion, for permission to amend 
the declaration so as to include a count in trespass on the 
case, whereupon the court, over objection of defendant, 
stated if it concluded the action should have been brought 
in case stated it would grant leave to plaintiff over the 
week end, the argument occurring at the close of Friday’s 
session, to lije an additional count in trespass on the case 
but not including an amendment specifying punitive dam¬ 
ages. to which limitation counsel for plaintiff acceded stat¬ 
ing in open court that plaintiff stood on the proposition 
punitive damages were allowable on the pleadings as they 
stood. Subsequently the court ruled no amendment was 
necessary and allowed defendants an exception to its ruling. 
The Court also announced that it would refuse to permit 
the jury to consider allowance of punitive damages against 
either defendant as requested by plaintiff and allowed 
plaintiff an exception tc the ruling. The Court directed 
the jury to return a verdict against the defendant Maher 
for compensatory damages and allowed defendant, Maher, 
an exception thereto. 

Counsel for the plaintiff requested the Court separately 
and severally to grant plaintiff the following separate and 
several prayers to the jury, which the Court refused to 
grant and allowed plaintiff separate and several exceptions 
to each of said rulings: 
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Prayer 2. The jury are instructed that if you find that 
dumping* of the earth on the lands of plaintiff, then your 
verdict shall be in favor of plaintiff against the de- 
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lereof to 
> instruc- 


fendant Raymond T. Baker, the amount t| 
be determined by you in accordance with th 
tions of the court. | 

Praver 2. The jurv are instructed that if vou find that 
the defendant Raymond T. Baker participated I directly 
or indirectly in the dumping of earth on the lands of plain¬ 
tiff, or knew or in the exercise of ordinary and reasonable 
care should have known that earth from the Baker prem¬ 
ises was being dumped on the lands of plaintiff prior to 
the time the dumping* was stopped by Mrs. Harrimlan, then 
your verdict should be in favor of plaintiff against the 
defendant Baker, the amount thereof to be deternjined by 

vou in accordance with the instructions of the court. 

* 

Prayer 4. The court instructs the jury that they shall 
take into consideration all the evidence in the case bearing 
upon the damage and the extent thereof inflicted upon the 
land of the plaintiff, the cost of removing the eartlj placed 
upon her premises and restoring the land to its Original 
condition, and if the jury find that any of the soil, trees or 
shrubbery upon the land was damaged, they shall return 
a verdict for such amount as in the opinion of the jikry will 
fullv compensate the plaintiff for the damages she has sus- 
tained. You may include therein injury to the feelings 
and humiliation of plaintiff occasioned by the dumping of 
the earth on her land if you find her feelings were injured 
and she was humiliated. j 

Prayer 6. The jury are instructed that if they f^nd for 
the plaintiff they may award her as damages the value of 
such of her property as they may find was taken of dam¬ 
aged bv the defendants or anv of them, and if vou find 
that the trespass was wanton and reckless and in disregard 
of Mrs. Harriman’s rights as owner of the property, you 
may award plaintiff such further damages as in your opin¬ 
ion under the law, the facts and circumstances of th^ tres¬ 
pass warrant and in your opinion will be a proper amount 
to be awarded as compensation to Mrs. Harriman and to 
deter the defendants and others from like conduct in the 
future. 

The Court also refused to grant said prayer when re¬ 
quested omitting the words “and to deter the defendants 
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and others from like conduct in the future” and allowed 
plaintiff an exception to the refusal. 

(14 Prayer 7. The court instructs the jury that even 

though thev find the defendants acted in good faith 
and without express malice against the plaintiff that this 
constitutes no excuse or justification in law for taking 
possession of plaintiff’s property and depositing earth 
thereon and that your verdict should be in favor of the 
plaintiff for the replacement and removal of the earth 
from her premises, the value of the trees and shrubbery 
and of the top soil and its restoration to the condition in 
which it was prior, to the time of the trespass, irrespective 
of the motive or intention of the defendants or anv of them. 


Counsel for defendant Maher requested the Court to 
"•rant defendant the following instructions to the jurv which 

V O •» 4' 

the Court refused to grant and allowed said defendant an 
exception thereto: 


Defendant’s Praver No. 1. 

4 

The Court instructs the jury that the declaration in this 
case charges that the defendant, Joseph P. Maher, did tres¬ 
pass upon the property of Mrs. Harriman. and unless the 
jury believe either that the defendant, Maher, personally 
put the dirt on the property of the plaintiff, or that his 
servants and agents put it there under his express orders 
and directions, the verdict should be in favor of the defend¬ 
ant, Maher. 


Defendant’s Praver No. 2. 

* 

The Court instructs the jury that the declaration is in 
two counts. The first count charges that the defendant, 
Joseph P. Maher, did break and enter into and upon the 
grounds of the plaintiff, and the second count charges that 
the defendant, Joseph P. Maher, by his agents and servants 
and employees, acting pursuant to orders given them by 
the said Joseph P. Maher, did enter upon the grounds of 
the plaintiff. And that therefore, although the employees 
of the defendant, Joseph P. Maher, did dump the earth on 
the property of the plaintiff, unless the jury believe that 
they did so under orders from the defendant, Joseph P. 
Maher, the verdict should be in favor of the defendant, 
Joseph P. Maher. 
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Thereupon the Court charged the jury as folloivs: 

Ladies and gentlemen, I am sure you understand 
65 the nature of the complaint in this case, ft is sim¬ 
ple. In effect Mrs. Harriman charges thajt the six 
defendants named in the declaration unlawfully entered 
upon her land and dumped a large quantity of c^rth over 
the surface or part of it, thus destroying the land ;jis it then 
was, for which she asks damages. | 

As you are aware, the Court has already directed a ver¬ 
dict, which you have returned by that direction, Jn behalf 
of four of the defendants, which leaves the case standing as 
against Mr. Raymond T. Baker and Mrs. Maher, Executrix 
of Joseph P. Maher, who was originally named as a defend¬ 
ant. I mav term that the estate of Mr. Maher. 

i 

I made an observation at the time I directed tin} verdict 
that in doing so you should not take it as any intimation 
from the Court that your verdict should be againpt those 
defendants who are left in the case; but the only 1 signifi¬ 
cance of the Court ’s action was that it found as to tl^ese two 
defendants remaining that the testimonv created an issue 

X 1 w j 

of fact. That being so, the matter came within your prov¬ 
ince as jurors to determine that issue of fact and |was re¬ 
moved from anv further action bv the Court. | 

I reneat that so far as Mr. Baker is concerned.! How- 

A. 

ever, as the case has developed, I have reached the conclu¬ 
sion as a matter of law that there must be a verdict as 
against the Maher estate, because admittedly Mr. Maher— 
through Mr. Maher’s manager, Mr. Cross, this earth was 
dumped: and there has been no sufficient evidence that 
would legally justify the dumping of it by showing any 
proper authority therefor. Under those circumstances I 
feel bound to instruct you that there must be a yerdict 
against the Maher estate. j 

Now, what should be the amount of that verdict? That, 
of course, is an important question in the case so far as 
the Maher estate is concerned. I 

I instruct you that it should be an amount which iij your 
judgment based upon the evidence in the case, will restore 
the property to its original condition before the dunjping; 
in other words, an amount which will be sufficient to remove 
the earth that was dumped and to restore the soil linder- 


8—6308<t 
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and others from like conduct in the future’’ and allowed 
plaintiff an exception to the refusal. 

(i4 Prayer 7. The court instructs the jury that even 

though thev find the defendants acted in good faith 
and witliout express malice against the plaintiff that this 
constitutes no excuse or justification in law for taking 
possession of plaintiff’s property and depositing earth 
thereon and that vour verdict should be in favor of the 
plaintiff for the replacement and removal of the earth 
from her premises, the value of the trees and shrubbery 
and of the top soil and its restoration to the condition in 
which it was prior to the time of the trespass, irrespective 
of the motive or intention of the defendants or anv of them. 


Counsel for defendant Maher requested the Court to 
grant defendant the following instructions to the jury which 
the Court refused to grant and allowed said defendant an 
exception thereto: 

Defendant’s Praver Xo. 1. 

* 

The Court instructs the jury that the declaration in this 
case charges that the defendant, Joseph P. Maher, did tres¬ 
pass upon the property of Mrs. Harriman, and unless the 
jury believe either that the defendant, Maher, personally 
put the dirt on the property of the plaintiff, or that his 
servants and agents put it there under his express orders 
and directions, the verdict should be in favor of the defend¬ 
ant, Maher. 


Defendant’s Prayer Xo. 2. 

The Court instructs the jury that the declaration is in 
two counts. The first count charges that the defendant, 
Joseph P. Maher, did break and enter into and upon the 
grounds of the plaintiff, and the second count charges that 
the defendant, Joseph P. Maher, by his agents and servants 
and employees, acting pursuant to orders given them by 
the said Joseph P. Maher, did enter upon the grounds of 
the plaintiff. And that therefore, although the employees 
of the defendant, Joseph P. Maher, did dump the earth on 
the property of the plaintiff, unless the jury believe that 
they did so under orders from the defendant, Joseph P. 
Maher, the verdict should be in favor of the defendant, 
Joseph P. Maher. 
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Thereupon the Court charged the jury as folloVs: 

Ladies and gentlemen, I am sure you understand 
65 the nature of the complaint in this case. It is sim¬ 
ple. In effect Mrs. Harriman charges that the six 
defendants named in 1 lie declaration unlawfully entered 
upon her land and dumped a large quantity of earth over 
the surface or part of it, thus destroying the land as it then 
was, for which she asks damages. 

As you are aware, the Court has already directed a ver¬ 
dict, which you have returned by that direction, i|n behalf 
of four of the defendants, which leaves the case standing as 
against Mr. Raymond T. Baker and Mrs. Maher, eixecutrix 
of Joseph P. Maher, who was originally named as aj defend¬ 
ant. I may term that the estate of Mr. Maher. I 

I made an observation at the time I directed the verdict 
that in doing so vou should not take it as anv intimation 
from the Court that vour verdict should be against those 
defendants who are left in the case; but the only! signifi¬ 
cance of the Court’s action was that it found as to these two 
defendants remaining that the testimonv created an issue 
of fact. That being so, the matter came within youjr prov¬ 
ince as jurors to determine that issue of fact and was re¬ 
moved from anv further action bv the Court. 

I repeat that so far as Mr. Baker is concerned. How¬ 
ever, as the case has developed, I have reached the conclu¬ 
sion as a matter of law that there must be a verdict as 
against the Maher estate, because admittedly Mr. halier— 
through Mr. Maher’s manager, Mr. Cross, this earth was 
dumped: and there has been no sufficient evidence that 
would legally justify the dumping of it by showing any 
proper authority therefor. Under those circumstances I 
feel bound to instruct you that there must be a verdict 
against the Maher estate. 

Now, what should be the amount of that verdict ? That, 
of course, is an important question in the case so far as 
the Maher estate is concerned. 

I instruct you that it should be an amount which iij your 
judgment based upon the evidence in the case, will restore 
the property to its original condition before the durriping; 
in other words, an amount which will be sufficient to remove 
the earth that was dumped and to restore the soil lyider- 

S_6308u. | 
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neath it to its original condition, to as good a condition 
as it was in before the dumping. 

6G Upon that question there is evidence which differs 
as between the plaintiff and the defendants. On the 
one hand, it is argued that there was some four thousand 
yards dumped there, and that it destroyed shrubbery and 
other valuable vegetation, as also the subsoil; and that it 
would take some large amount—I can’t recall what the tes¬ 
timony was as to that—to restore it. 

On the other hand, there is testimony in behalf of the 
defendants by gentlemen who have at least upon evidence 
shown expert experience in doing such work, and who tes¬ 
tified as experts in regard to that here, tending to show that 
the amount of earth dumped there was not less than two 
thousand or more than twentv-five hundred yards. Mr. 
Cassidy, I think, estimated it as not over twenty-five hun¬ 
dred vards. And the other witnesses who were there and 
estimated the amount that had been dumped fixed it at 
about three thousand yards. 

I think it would be well for you first to determine what 
the evidence does prove in that regard. And, having done 
that, then take the evidence bearing upon the cost of re¬ 
moval. and weigh that. Just what the figures are on that 
I don't care to say. You will recall it probably as well as 
I. There is quite a bit in the claim of the plaintiff with re¬ 
spect thereto. You have heard the argument concerning it, 
and you will call upon your best recollection to get what 
the testimonv was with regard to that—and weigh it in 
respect to its intrinsic value as it came from the lips of 
the witnesses; and to determine, not onlv the amount that 
was dumped there, which must be removed, but also the 
cost of its removal, as well as, of course, any cost which 
might be entailed in replacing the top soil and in otherwise 
shaping the property up, the land up, and put it back in 
substantially its original condition; and award such amount 
as in your reasoned, considered judgment will upon the evi¬ 
dence in this case be sufficient to restore that land to its 
condition before the dumping. That is the measure of your 
verdict against the Maher estate—no more and no less. 

And in reaching your conclusion in reference thereto, 
use your best judgment. Determine the matter impartially, 
without any i feelings of sympathy or prejudice for or 
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against one side or the other. For this case, as all 
67 cases which come before ns, is an appeal to the rea¬ 
son and the judgment and not one to the passions or 
the emotions or the feelings. They have no place in our 
work here of judge and jury. These questions, these cases, 
become mental problems for us and not problems that 

should be influenced by emotions one wav or the I other. 

I 

Now, as to Mr. Baker there is an issue of facjt for you 
to determine. It is argued in behalf of the plaintiff that 
Mr. Baker caused this earth to be dumped there, j and that 
therefore he is equally responsible with the Maher estate 
for the dumping of that earth. And in support of that it 
is argued in this connection that it was his property that 
was being excavated; that he was the owner of that on the 
one hand, taken in connection with what is claimed to be an 
admission made to Mrs. Van Kaathoven that lie did cause 
that earth to be dumped. Upon that testimony it is argued 
that your verdict should be a 
the Maher estate. 

It is not sufficient for you to find that Mr. Bilker had 
knowledge that the dirt was dumped there. That is not 
enough. If that is the extent of the matter as against 
M vs. Baker, then you, of course, would return a verdict in 
his favor. You must find, in order to return a| verdict, 
against Mr. Baker, that he advised or incited or Connived 
at the dumping of this dirt upon Mrs. Harriman'sjland, or 
that lie aided and abetted in the dumping of that clirt. In 
other words, you must find by a fair preponderance of all 


gainst him as well as against 


the evidence that Mr. Baker advised Mr. Cross and Mr. 


Maher to dump the dirt upon Mrs. Harriman’s land or 
connived with them in doing it or incited the doing of it, 
encouraged it by some word or act on his part intended to 


bring about that verv thing. The mere fact that he mav 
have known it would not be sufficient, or the mere fact 


that it came from his land would not be sufficient. Those 
are mere circumstances which alone might be some evi¬ 
dence tending to prove his participation in it by advising, 
inciting, or conniving at it; but unless you do find by a fail- 
preponderance of the evidence that he did participate in 
the dumping of the earth in the way I have suggested, that 


is, by advising, inciting, or conniving with Maheij or his 
agents in the putting of that earth upon the land bf Mrs. 
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Harriman or in aiding or abetting them in so doing, 

68 then you should find in favor of Mr. Baker. If, how- 
» ' 

ever, you should find by a fair preponderance of all 
the evidence that he did so, then your verdict would be 
jointly against Mr. Baker and the Maher estate. 

I think I have explained to some of you at least who have 
sat here in this court with me what this term 4 4 preponder¬ 
ance of the evidence” means. In the first place, you cer¬ 
tainly know by now that the burden is upon the plaintiff 
to prove her case by a fair preponderance of all the evi¬ 
dence. 

Now, with respect to Mr. Baker it is then her duty to 
prove by a fair preponderance of all the evidence that he 
advised, incited, or connived at the dumping of this earth, 
or aided and abetted in the dumping of it, if I may use 
the term. And unless she does so, then your verdict must 
be in favor of Mr. Baker. 


In your consideration of that question, in determining 
where the fair preponderance of the evidence lies, you take 
all the evidence which in your judgment in any wise has any 
tendency to support the claim of Mrs. Harriman that Mr. 
Baker did so participate in the dumping of the earth; you 
segregate that from the bodv of the evidence in the case, 
and figurativelv hold it together on one side; and then you 
take all the other evidence which has any tendency to re¬ 
fute that claim, and hold it separately on the other side: 
and then in a figurative sense you weigh it in the scales of 
your reason and judgment to determine which side weighs 
the most heavily; and in so doing you ask yourself, 44 Which 
side appeals more strongly to reason and judgment ! 
Which in our fair and impartial judgment seems more 
likelv to be the truth of the matter t' 9 On that side 
is the preponderance of the evidence. 

If it is upon the side of Mrs. Harriman, that is, if it 

supports her claim that Mr. Baker did participate in the 

dumping of this earth in the way I have explained, then 

vour verdict should be in favor of Mrs. Harriman and 
* 

against Mr. Baker. 

But if it weighs more heavily in favor of Mr. Baker, of 
course, your verdict should be in his favor. Or, if it is 
evenly balanced, that is, if you have an honest doubt as 
to where the balance does lie, as to which side it is more 
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strong, there, entertaining an honest doiibt as to 
69 where the preponderance of the evidence I docs lie, 
you must resolve the question in favor of Mr. Baker. 
Why? For the simple reason that you could not] say that 
it preponderated in favor of Mrs. Harriman. 

So I think that fairly explains this term “preponderance 
of the evidence” in its application to this case ?jo far as 
Mr. Baker is concerned. 

Now, as to the measure of damages. There it is neces¬ 
sary for Mrs. Harriman, as all plaintiffs, to establish the 
extent of her damage by a fair preponderance or all the 
evidence. | 

So, upon the question of the amount of earth that had 
been dumped there, weigh that evidence pro and (jon, as I 
have suggested you should determine where the preponder¬ 
ance lies, and thus determine what she has proved with 
respect thereto. Does it establish that there was some 
four thousand or forty-five hundred vards removed? Or 
does the evidence weigh more heavily in favor of the con- 
tention of the defendants, that there was not over twenty- 
five hundred yards removed ? And, having ascertained that 
by a careful and impartial review of the evidence, then 
weigh it all carefully and impartially and determine what 
from the evidence is in your best judgment a fair gmount 
to be awarded to compensate for the removal of thje earth 
and the restoration of the earth in its original condition; 
and, having done that, determine your verdict accordingly 
for that amount. 

Just what is the substituted defendant’s name? 

Mr. Tobrincr: Jane M. Maher, C. T. A. 

The Court: So that, in conclusion, your verdict will be 
against Mrs. Maher, Jane M. Maher, executrix of the es¬ 
tate of Joseph Maher, for such amount as is reasonably 
sufficient from the evidence to restore the property] to its 
original condition before the dumping. That verdijct will 
be for or against Mr. Baker according as you determine 
from the evidence whether or not lie did advise, indite, or 
connive at the dumping of this earth, or aided or abetted 
Mr. Cross or those working under him in so doing. 

Mr. Merrillat: If your Honor please, I note an exception 
to so much of your charge in which you said that ejven if 
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lie knew that, it had come from his land, he had no respon¬ 
sibility. 1 think that is an error of law. 

70 The Court: I didn't say that. I said that fact 
alone. 

Mr. Merillat: The word “alone” was not used. 

The Court: Well, I will sav it now. 

* * 

The fact alone, standing alone, that this dirt came from 
Mr. Baker's land is not sufficient; or the fact alone that he 
knew, if lie did know, that it was being dumped upon Mrs. 
Harriman’s land, is not sufficient. He must have advised, 
incited, or connived at the dumping there, or aided or as¬ 
sisted in the dumping of it. Those circumstances, it is ar¬ 
gued on behalf of the plaintiff, are circumstances which 
should be considered with all the other circumstances in 
the case as bearing upon the question whether he did ad¬ 
vise, incite, connive, or aid or abet in the dumping of the 
soil. 

And thereupon the jury retired to consider of its verdict, 

and thereafter! the jury returned a verdict finding in favor 

of plaintiff against the defendant Maher in the sum of $S50 

and in favor of the defendant Rav T. Baker. 

*> 

The foregoing is the substance of all the testimonv Raven 
and the proceedings had at the trial of the case, and be it 
further remembered that each and every of the separate 
and several exceptions taken by counsel for plaintiff to the 
rulings of the Court during the progress of the trial were 
duly taken as herein aforesaid and duly entered on the 
minutes of the court and the same made a part of the rec¬ 
ord hereof, and because the matters and things hereinbe¬ 
fore recited are not matters of record, and in order that the 
plaintiff may have her cause reviewed on appeal, and before 
the jury retired to consider of its verdict, the plaintiff, by 
her attorneys, moved the Court to sign and seal this her 
bill of exceptions, to have the same force and effect as if 
each and every of said exceptions had been separately and 
severallv signed and sealed, which motion bv the Court is 
granted; and thereupon plaintiff tenders this her bill of 
exceptions and requests the Court to sign and seal the same 
according to the statute in such case made and provided, 
and it is accordingly done, now, for then, this 14th day of 
August, 1934. 

! JAMES M. PROCTOR, 

Justice. 
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71 To Messrs. Wm. B. O’Connell, Attorney for Mrs. 
Jane Maher, Executrix of Estate of Joseph P. 
Maher, deceased, and Logan Pingree; Walter ifobriner, 
Attorney for Ray T. Baker and Delphine Dodgje Baker, 
and Paul Sleman, Attorney for Wm. P. Lipscomb Co., 
Inc., and for J. H. Small & Sons, a body corporate: 

Enclosed please find a copy of the bill of exceptions I am 
this 14th day of June, 1934, filing in the appeal from the 
judgment or judgments entered in the above entitled cause. 
The bill of exceptions will be called to the attention of the 
Court and submitted, Mr. Justice James M. Proctoir presid¬ 
ing, on the tenth day of July, 1934, at 10 a. m. or las soon 
thereafter as counsel mav be heard. ! 

BLAINE MALLAX, 

C. H. MERILLAT,| 
Attorneys for Plaintiff. 

This copy for the Court of Appeals. 

C. H. M. 

W. N. T. | 

p. s. ! 

W. B. O’C. | 

i 

Service of copv acknowledged this 14th dav of June, 1934. 

TOBRINER, GRAHAM, BRE/i & 
TOBRINER, ! 

By SELIG C. BREZ, 

Attorneys for Raymond T. Baker, Delphine 
Dodge Baker, and, Wm. P. Lipscomb Co. Inc. 
PAUL SLEMAN, 

Attorney for J. H. Small <£ §ons. 
WHELAN & O’CONNELL, j 

Atty. for J. M. Maker, Aifmx. 

i 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6308. Florence J. Harriman, otherwise known as 
(Mrs.) J. Borden Harriman, Appellant, vs. Raymond T. 
Baker, Delphine Dodge Baker, Wm. P. Lipscomb Cq., Inc., 
a body corporate, et al. United States Court of Appeals 
for the District of Columbia. Filed Sep. 19, 1934. Henry 
W. Hodges, Clerk. j 
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i 

FOR THE DISTRICT OF COLUMBIA j 


April Term, 1934. 


No. 6308. 


i 

Florence J. Harriman, otherwise known as 
(Mrs.) J. Borden Harriman, Appellant, 


vs. 


Raymond T. Baker, Delphine Dodge Baker, WmJ. P. 
Lipscomb Co., Inc., a body corporate, et al, 

Appellees. 


BRIEF FOR THE APPELLEES, RAYMOND T. 
BAKER, DELPHINE DODGE BAKER AND VfM. 
P. LIPSCOMB CO., INC. 


This is an appeal from a judgment of the Supreme 
Court of the District of Columbia entered upon |ke 
verdict of a jury directed by the Court as to the hp- 
pellees, Delphine Dodge Baker and Wm. P. Lipscoinb 
Co., Inc., and from a judgment entered upon a v£r- 
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diet of the jury in favor of the appellee, Raymond T. 
Baker. 

The proceeding in the lower court was founded 
upon a second amended declaration stating a cause of 
action in trespass vi et armis in two counts against 
these appellees, and the appellees, J. H. Small & Sons, 
a corporation, Logan Pingree and Jane Maher, execu¬ 
trix c.t.a. of the estate of Joseph Maher, deceased, as 
joint trespassers upon real estate owned by the ap¬ 
pellant. 

The first count of the declaration alleged that the 
appellees “with force and arms did break and enter 
into and upon the said ground of the plaintiff”. The 
second count of said declaration alleged that the ap¬ 
pellees “by their agents, servants and/or employees, 
acting pursuant to orders given them by defendants, 
with force and arms did break and enter into and 
upon said ground”, etc. 

To each count of this declaration these appellees 
filed three several pleas, the first being a general de¬ 
nial, the second alleging plaintiff’s consent. The 
third plea need not be considered in the determina¬ 
tion of this appeal. 

Upon the 1 issues made by this second amended dec¬ 
laration and the several pleas to the counts thereof, 
a trial was had to a jury. At the conclusion of ap¬ 
pellant’s case the court directed the jury to return 
a verdict for the appellees, Delphine Dodge Baker 
and Wm. P. Lipscomb Co., Inc., upon which a judg¬ 
ment was subsequently entered. The question of the 
liability of the appellee, Raymond T. Baker, was sub¬ 
mitted by the Court to the jury at the close of all the 
evidence, and the jury returned a verdict in favor of 
the appellee, upon which judgment was subsequently 
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entered. From the foregoing judgments this appeal 
is prosecuted by the appellant. j 

| 

STATEMENT OF THE EVIDENCE RELATIVE? TO 
MATTERS RAISED BY THE ASSIGNMENTS OF 
ERROR. | 

i 

1. In respect to the connection of appellee, Del^Jiine 
Dodge Baker , with the alleged trespass. | 

i 

The appellee, Delphine Dodge Baker, was not a 
party to the contract by which the Lipscomb Company 
undertook to erect the Baker residence, the contract 
being between Raymond T. Baker and the Lipscpmb 
Company for “the erection of a residence and gaijage 
for the defendants, Mr. and Mrs. Baker” (R. p. £3). 

The Baker place was about as near the Harriifran 
place as the Court House (meaning the Supreme 
Court of the District of Columbia) from the Capijtol. 
(R. p. 25). 

Appellee, Raymond T. Baker, testified that he ^nd 
Mrs. Baker were not in the city at all during Jhe 
period of hauling earth, except on the day they ca|me 
back from Detroit and drove up from the station pkst 
the place where the dirt was being dumped. (R. p. 
25). That Mrs. Baker remarked they (meaning (he 
actual dumpers) were going to ruin the tree dumping 
the dirt there. That witness did not see them duijnp 
it. That Mrs. Baker was upset- about them throwing 
all that dirt so close to the tree (R. p. 27). I 

Mrs. Harriman testified (R. p. 29) that she had just 
met Mrs. Baker a few times; that after her return to 
the city and the telephone conversation with M|r. 
Baker, Mr. Baker told her that his wife felt very 
badly and was coming down to see witness the ne^t 
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day, but that she had never heard a word from Mrs. 
Baker (R. p. 32). Witness Baker also testified (R. 
p. 25) that Mrs. Baker went out to the site of the 
erection of the Baker residence on and off with him, 
but that she missed many davs. 

2. In respect to the connection of the appellee, Wm. 
P. Lipscomb Co., Inc., with the alleged trespass. 

An agreement dated March 18, 1931, between ap¬ 
pellee, Raymond T. Baker, and the Lipscomb Com¬ 
pany, was introduced in evidence, whereby the Lips¬ 
comb Company agreed to erect a residence and garage 
for Mr. and Mrs. Baker for the sum of $364,000.00, 
with a provision for extra work and liquidated dam¬ 
ages upon the failure to complete at a certain time. 
(R. p. 23). There was further introduced into evi¬ 
dence a subcontract between the Lipscomb Company 
and the hppellee, John H. Small & Sons, providing, 
among other things, for the completion of all excava¬ 
tion (R. p. 23); two letters from the Lipscomb Com¬ 
pany to the Small Company authorizing modifications 
of the subcontract in respect to additional excavation 
and additional work (R. p. 23); a letter from the ar¬ 
chitect to the Lipscomb Company enclosing blue 
prints regarding change in grades (R. p. 24); and a 
further letter to Small & Sons from the Lipscomb Co., 
dated June 5, 1931, confirming verbal instructions to 
proceed with additional excavation. Subcontracts 
from the Small Company to Logan Pingree were also 
introduced (R. p. 24) and an agreement between the 
appellee, Joseph P. Maher, and the Logan Pingree 
Company, to haul surplus earth from the Baker es¬ 
tate. (R. p. 25). There was no testimony concerning 
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the activity of the Lipscomb Company, supervisory or 

otherwise, about the job. j 

i 

3. In respect to the connection of the appellee, Ray¬ 
mond T. Baker, with the alleged trespass. I 

He was a party to the contract with the Lipsctomb 
Company providing for the erection of the house in 
question (R. p. 23), and consented to the removal of 
surplus earth from the Baker property necessitated 
by a change in the original plans. (R. p. 48). He 
had seen the dirt on the Harriman place when lie and 
Mrs. Baker had returned from Detroit and driven 
past the place on the way to the site of their resi¬ 
dence (R. p. 25). Prior to his leaving town he Jhad 
called Mrs. Harriman’s place and spoken to her 
butler, and knowing that Mrs. Harriman had pre¬ 
viously had dirt hauled there many months before, 
and thinking she was anxious to have additional djirt, 
had asked her butler whether she would like to hhve 
the dirt from his place (R. p. 26). The butler in¬ 
formed witness that Mrs. Harriman was in Bermuda, 
and witness was advised by the butler to see Mr. Boss, 
at Boss & Phelps, who had sold Mrs. Harriman phe 
property (R. p. 27); that witness went to see j\!lr. 
Boss and Mr. Boss stated that he had nothing to ^o 
with the matter at all and witness left town that eve¬ 
ning. Baker further testified (R. p. 27) that he hgd 
not directed the Lipscomb Company, Small, Pingree 
or Maher, to dump dirt on Mrs. Harriman’s property. 

i 

l 

Mrs. J. J. Von Kaathoven testified that upon a chll 
to witness’ house, appellee Baker had stated that he 
wanted to get rid of some dirt and dumped it dn 
Daisy Harriman’s place; that he sent her a cable in 
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Bermuda but got no answer, so just went ahead and 
did it anyway because he, Baker, and Daisy, (mean¬ 
ing appellant) had always been good friends and he 
did not think she would mind. (R. p. 2S). This state- 

i 

ment attributed to him by witness Von Kaathoven 
was flatly denied by Baker (R. p. 45, 47). 


Appellant. Harriman. testified she called Baker, who 
stated to her that he had nothing to do with the 
dumping (R. p. 31), and that Small had the excavat¬ 
ing subcontract, and that he must have done it. 
Baker himself confirmed that conversation (R. p. 48, 
49) and testified that he had told Mrs. Harriman that 
he had taken the matter up with his contractor and 
instructed his contractor to have the dirt removed 
from the place and would refuse to pay the bill for 
hauling until this matter had been taken care of. 
(See letters to Mrs. Harriman attached as Exhibits A 
and B to the Bill of Exceptions filed in Xo. 6298). 


The witness Bennett X. Cross testified (R. p. 38) 
that he was foreman for the appellee, Joseph P. 
Maher, at the time of the dumping: that dirt from 
the Baker property had previously been dumped by 
him at various locations other than the Harriman site 
(R. p. 39) and that there were other places upon 
which it might have been dumped. (R. p. 41). That 
he had heard that Mrs. Harriman had previously 
bought some dirt for her place and had spoken to her 
butler, who had given him permission to dump the 
earth there, and told him where to dump it. That he 
had never talked with Mr. Baker and did not know 


him until he identified himself in Court ( R. p. 40). 
Thai no one connected with the Logan Pingree Corn- 
pang. J. H. Small Com pang, Lipscomb Company, Del- 
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pkine Dodge or Raymond T. Baker, had eve\r in- 
structed him ivhere to put the earth; that h ej had 
never talked with Mr. Baker in his life; that his [loca¬ 
tion and placing of that dirt was on his own initiative, 
on his supposed authority from Mrs. Harriman’s j but¬ 
ler ( R. p. 41). j 

ARGUMENT. 

This was not an action based upon the creation of 
a nuisance, or an action of trespass on the cas£ by 
which these appellees could be held liable on the the¬ 
ory of negligence. Both counts of the amended decla¬ 
ration are unequivocal in charging a direct, inten¬ 
tional, personal, or expressly authorized trespass on 
the part of these appellees. Appellant’s case kvas 
tried below on the sole theory of direct trespass, and 
the theories of nuisance and negligence are for the 
first time injected into this case on appeal. 

It is said in distinguishing the commission of a 
trespass from the creation of a nuisance that the 
former is a direct infringement of one’s right of 
property, while in the latter, the infringement is the 
result of an act which is not wrongful in itself, but 
only in the consequences which may flow from it. In 
the one case, the injury is immediate; in the otlier, 
it is consequential, and generally results from ihe 
commission of an act beyond the limits of the prop¬ 
erty affected. See 46 C. J. 661. Neither the declara¬ 
tion nor the facts shown upon the trial in this case 
could support a recovery on the basis of a nuisanbe. 
And under no theory of construction, however liberal, 
could this declaration be construed to state a cause of 
action against these appellees for negligence. S^e 
Lisner & Hughes, 49 App. D. C. 40. Consequently, 


I 
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the authorities cited by appellant respecting applica¬ 
tion of the doctrines of negligence and nuisance have 
no relevance. 

Attention is called to the fact that assignment of 
error number two does not correctly state the sub¬ 
stance of appellant's prayer number two, the refusal 
of which is made the basis of the assignment. The 
prayer in question did not instruct the jury that it 
should find against the appellee Baker, if he instigated 
or directed the dumping on the appellant’s land, but 
did instruct the jury that if the dumping took place, 
the appellee was, as a matter of law, liable, the 
equivalent of a directed verdict against him. 

Attention is also called to the ambiguous nature of 
appellant’s exception to the charge of the Court, upon 
which assignments of error number two, three and 
thirteen are based. The exception was apparently 
taken because appellant's counsel understood the 
Court to have stated in its charge that knowledge of 
the appellee Baker was not sufficient to create liability 
on his part, whereas the Court actually stated that 
knowledge alone was not sufficient to create liabilitv, 
and upon exception being noted, so informed counsel 
ahd supplemented the charge emphasizing this ele¬ 
ment. The objection was not renewed, nor exception 
taken to the charge as supplemented. It is, therefore, 
respectfully submitted that this exception is not suffi¬ 
cient to raise the alleged errors in these assignments. 
Assuming however, this exception properly taken, the 
alleged errors covered by assignments number two, 
three and thirteen are based upon the theory that 
knowledge of the appellee Baker that a trespass had 
been committed, was without more sufficient, as a mat¬ 
ter of law,; to entail his legal responsibility. 
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In respect to prayer number two (R. p. 55) request¬ 
ing the Court to direct a verdict against the appellee 
Baker, such an instruction would have been clearly 
erroneous, because assuming arguendo that knowledge 
on his part was alone sufficient to create liability, yet 
the question of knowledge and the time thereof was a 
matter of disputed evidence and should have been! sub¬ 
mitted to the jury. | 

However, the fact of knowledge alone is insufficient 
to create liability as a trespasser. A fair statement 
concerning liability in trespass is found in 63 0. J. 
page 931 , wherein it is said: j 


“One who orders the doing of a trespass, ad¬ 
vises it, encourages, procures or incites it, or con¬ 
spires with the actual doer for the doing of it is 
liable * • V’ 1 

This was the substance of the charge given b^low 
(R. p. 59) wherein the Court said that if Baker ad¬ 
vised the actual trespassers “to dump the dirt upon 
Mrs. Harriman’s land or connived with them in dding 
it or incited the doing of it, encouraged it by sqme 
word or act on his part intended to bring about tpat 
very thing”, he would be liable, and that he was jiot 
liable unless he did participate in the dumping of the 
earth in the way suggested. And again, the substance 
of this is stated on R. P. 62. j 

Knowledge as an element in liability for trespass 
was properly set out by the Court to the jury (R.' p. 
59): " | 

“The mere fact that he (appellee Baker) m^y 
have known it would not be sufficient, or the mere 
fact that it came from his land would not be suffi¬ 
cient. Those are mere circumstances which alone 
might be some evidence tending to prove his pdr- 
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ticipation in it bv advising, inciting or conniving 
at it.” 

And again, (R. p. 62): 

“Those circumstances, it is argued on behalf of 
the plaintiff, are circumstances which should be 
considered with all the other circumstances in the 
case as bearing upon the question whether he 
did advise, incite, connive, or aided or abetted in 
the dumping of the soil.” 

In Bern) v. Fletcher, 3 F. Cas. 1357, 1 Dill. 67, an 
Act of tiie legislature of Missouri empowered the 
military to aid in the execution of civil process. The 
Commander of a detachment and others were alleged 
to have committed a wrongful attachment of plain¬ 
tiff’s goods and were subsequently sued by him in 
trespass. The Court approved the following charge: 

“On the other hand, it is claimed by the de¬ 
fendants, other than Montgomery that thev did 
not instigate, promote or cooperate with Mont¬ 
gomery or consult with him, or advise or encour¬ 
age him to commit any of the grievances for 
which the plaintiff sues; that if present they were 
there for a lawful purpose, and were spectators, 
and in no way participators in what Montgomery 
did, or ordered to be done. That Montgomery 
was acting in a military capacity and that what 
he did and ordered was done as such officer, out 
of his own head, without consulting with the de¬ 
fendants or being advised and encouraged by 
them in the matter. If you find such to be the 
facts, then the defendant or defendants, thus free 
from any participation in the trespass complained 
of, cannot be held guilty of such trespass, and are 
entitled to a verdict in their favor.” 

In Vidal v. the Town of Errol , 162 Atl. 232, (Sup. 
Ct. N.H. 1932), plaintiff’s intestate met her death 
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while driving with an unlicensed driver within the 
defendant town. The administrator brought bn ac¬ 
tion alleging the cause of the accident was tne ab¬ 
sence of a rail upon an embankment. It was con¬ 
tended by the city that inasmuch as the New Hamp¬ 
shire statute virtually made unlicensed drivers tres¬ 
passers upon the highway, plaintiff’s intestate, know¬ 
ing the driver was without license, became a joint 
trespasser, and therefore not entitled to recover] The 
Court in overruling this contention said: 

“With reference to intentional wrong^ like 
trespass and deceit, many other questions besides 
that of responsibility for damages applies, and 
definite tests of determining who are joint tort¬ 
feasors have been established by which if; has 
long been settled that there can be no joint lia¬ 
bility unless there was personal cooperation in 
the wrongful act. ‘To charge one with partici¬ 
pation in a wrong, it is generally essential that 
he should have contributed to it personally, but 
this as has already been shown, may have been by 
advising or procuring it to be done wheta he 

would not otherwise take part in it’. 

• # • • • 

In many of the older cases of trespass this re¬ 
quirement of personal participation is plhinly 
stated. Thus in Guille v. Swan, 19 Johns. (Ni. Y.) 
381, 10 Am. Dec. 234 (1822), it is said: ‘Wihere 
an immediate act is done by the cooperation or 
the joint act of several persons, they are all tres¬ 
passers, and may be sued jointly or severally; 
and one of them is liable for the injury done by 
all. To render one liable in trespass for the acts 
of others, it must appear either that they anted 
in concert, or that the act of the individual 
sought to be charged, ordinarily and naturally, 
produced the acts of the others.’ To the same 
effect are Williams v. Shelvon, 10 Wend. (N. ;Y.) 
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654; Bard v. Yolin, 26 Pa. 482; Little Schuylkill 
Navigation R.R. & Coal Co. v. Richards, 57 Pa. 
142, 98 Am. Dec. 209; Berry v. Fletcher, Fed. Cas. 
1357, 1 Dill. 67: Hilmes v. Stroebel, 59 Wis. 74, 
17 N.W. 539; Brown v. Perkins, 1 Allen (Mass.) 
89, 99. * * \” 

In some of these cases a rather obvious corol¬ 
lary of the principle under discussion is stated 
(i.e., that mere physical presence when a trespass 
is being committed will not be enough to charge 
one with joint liability.) Participation of some 

sort mufet be shown. Hilmes v. Stroebel, supra. 

• * • ?» 

Heitzman v. Divil, 11 Pa. 264. 

Roche v. Milwaukee Gas Co., 5 Wis. 55. 

It appears, therefore, from these authorities that 
not onlv is knowledge alone insufficient on which to 

•> V. 

base liability for a trespass, but that knowledge 
gained from presence during the trespass is of itself 
insufficient. There must be some participation, some 
act, by which volitional activity in the trespass may 
be inferred. 

Appellant does not assign error respecting the 
weight of the evidence sufficient to justify the jury’s 
verdict in favor of appellee Baker, but only in respect 
to the failure to direct a verdict against him. 

As to appellees, Delphine Dodge Baker and the 
Wm. P. Lipscomb Co., there is no evidence connecting 
them legally with the trespass. Mrs. Baker was not 
even a party to the general contract. The Lipscomb 
Company sublet the excavation to appellee Small, 
who in turn sublet to Pingree, who in turn sublet to 
Maher, by whose men the actual entry upon the land 
was made. 

In Murtfeldt, et ai v. N. Y. W. S. <£ B. Ry. Co., 102 
X. Y. 703, 7 X.E. 404, (N. Y. Court of Appeals, 1886), 
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the plaintiff sought damages for trespass upon his 
land adjoining the defendant railroad. The Court 
held: 

“It (defendant) let the contract to cor struct 
its road to the North River Construction! Com¬ 
pany. The latter company sublet the construc¬ 
tion of the road through plaintiff’s premises to 
Ward MacKin & Co., and they sublet a portion of 
their work to one O’Rourke, by whom the alleged 
trespass was committed. It does not appeak* that 
the contract which the defendant made witjh the 
North River Construction Company could not 
have been executed as made without any inter¬ 
ference with plaintiff’s land on the west side of 
the railroad and hence it cannot be said tlnjt the 
defendant caused the trespass or is liable fot it.” 

See testimony of Cross (R. p. 41) as to the avail¬ 
ability of numerous other places in which to dump the 
earth from the Baker property. j 

In Kinser v. Dc Witt, 7 Ind. App. 597, 34 N.E.! 1014 
(1893), there was an action for damages for trespass 
injuring real estate alleged to have been comrriitted 
by the defendant under contract for the erecticjn of 
sewers from the city. Judgment for the plaintiff] and 
defendant appealed. Held: | 

| 

“It is also urged that if there is any liability 
for the acts complained of, it exists against the 
city and not against the appellant. This conten¬ 
tion is not tenable. The Citv of Anderson could 
not authorize the appellants to do an unlawful 
act so as to shield them from liability. It grafted 
them the right to construct a sewer along one of 
their streets, and if they, in the construction 
thereof, unlawfully entered upon appellee’s prop¬ 
erty, to her injury, they alone are answerdble 
therefor.” 
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In Davison v. Shanahan, et al, 93 Mich. 486, 53 N.W. 
624, the plaintiff and defendant were adjoining lot 
owners. The plaintiff resided on her lot and defen¬ 
dant let a contract to build a house on his. The plain¬ 
tiff proved various acts of trespass by the contractor. 
The lower court directed a verdict for the owner de¬ 
fendant. On appeal, the Court stated: 

“The instruction to acquit the defendant Shan¬ 
ahan was correct. He neither committed, au¬ 
thorized, nor directed the acts complained of. He 
cannot be held liable simply because he was the 
owner of the lot and the work was being done for 
his benefit.” 

See also PhUa. B. dc W. R. Co. v. Karr, 38 App. 
D. C. 193, 196. 

In respect to assignments of error numbers nine 
and ten, these appellees are not shown to have had any 
connection with the contract bearing date the 22nd 
day of April, 1931, between the appellee Small and 
the Logan Pingree Company, Inc., which was pro¬ 
duced by the appellee Pingree. (R. p. 24). 

No possible inference of what the appellant charac¬ 
terizes as ‘‘faked papers” can be drawn from the 
document in question. It showed upon its face (R. p. 
24) the actual date of its execution, namely, the 15th 
day of July, 1932, a date long subsequent to the com¬ 
mission of the alleged trespass. The appellee, Pin¬ 
gree, upon direct examination of his own counsel (R. 
p. 41) testified that the contract was written up as 
near as he could remember according to the date of 
its execution, in June or July, 1931, and was in con¬ 
firmation of letters of earlier date (R. p. 42). 

In respect to assignments of error number eleven 
and twelve, regarding the cross examination of ap- 














pellee, Baker, beyond the scope of direct examination, 
it is respectfully submitted that inasmuch as witness 
was generally interrogated by appelant as tio his 
knowledge concerning the dumping of the earth,! cross 
examination respecting the same matter was within 
proper bounds. 

In Davis v. Coblens, 174 U.S. 719, 726, the tourt 
makes the following observation: 

“Walter was called as a witness by plajntiff. 
Testified that such reconveyance was the onljr one 
he had made of lot ten—the lot in controversy. 
Thereupon defendant \s counsel cross-exanjiined 
him at great length against the objection of plain¬ 
tiffs, regarding his business of buying and selling 
real estate and the extent of it and character. 
The rule of the court permitting the cross exami¬ 
nation is assigned as error. We see no error in 
it. The question of plaintiff’s counsel was a gen¬ 
eral one, and opened many things to particular 
inquiry. The extent and manner of that inquiry 

was necessarilv within the discretion of the 

* 

court, even though it extended to matters not jcon- 
nected with the examination in chief.” j 

In Rea v. Missouri, 17 Wall. 532, the Supreme Court 

likewise observes: | 

1 

“Where the cross examination is directecf to 
matters not inquired about in the principal exam¬ 
ination, its course and extent are very largely 
subject to the control of the court in the exercise 
of a sound discretion; and the exercise of that 
discretion is not reviewable on a writ of error.” 

It is submitted that even if the cross examinatioii of 
Baker was not technically within the scope of ^he 
examination in chief, the discretion of the court in 
permitting it to go further was a sound one. A V;er- 
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diet was not directed in favor of the appellee Baker, 
and the same testimony was virtually repeated when 
he took the stand upon defendant’s case. (R. p. 45, 
et seq.). 

The assignments relating to damages are not dis¬ 
cussed. since they are applicable only to the appellee 
Maher, against whom liability was found. The fail¬ 
ure to charge as to exemplary damages could have 
had no effect upon the result as to these appellees. 

Xo participation in the trespass was proven against 
these appellees. The evidence is entirely lacking in 
proof of any volitional activity on the part of any 
one of them resulting in the trespass actually com¬ 
mitted. On the contrary, there is the testimony, un¬ 
contradicted, of the witness Cross (R. p. 41) that the 
dumping was directed by him on his own initiative 
and without direction on the part of anyone of these 
appellees, and that he had never talked to appellee 
Baker in his life, or had seen him until he was identi¬ 
fied in court upon the trial. 
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CONCLUSION. 

! 

It is, therefore, respectfully submitted that fbr the 
foregoing reasons, the judgment of the lower cotirt in 
directing a verdict at the close of plaintiff’s case for 
the appellees, Delphine Dodge Baker and Wijn. P. 
Lipscomb Co., and in submitting the case to thej jury 
as to the appellee, Raymond T. Baker, and in enter¬ 
ing judgment in favor of said Raymond T. leaker 
upon the verdict of the jury to that effect was cor¬ 
rect, and that said judgments should be affirmecj. 

Respectfully submitted, i 

Leon Tobriner, I 

Byron U. Graham, 

Seek; 0. Brez, 

Walter N. Tobriner, 

l 

Attorneys for Appellee’s, Rayrhond 
T. Baker , Delplmie Dodge B^ker, 
and William P. Lipscomb Co. 
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Raymond T. Baker, Delphine Dodge Baker, P. 
Lipscomb, Inc., a body corporate; J. H. S^|all & 
Sons, a body corporate; Logan Pingre^, and 
Jane Maher, Executrix c. t. a. of the Estate of 
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Joseph P. Maher, deceased, Appellees. 


BRIEF FOR APPELLEE J. H. SMALL & SONS 


This is an appeal from a judgment of the Supreme 
Court of the District of Columbia entered upon the 
verdict of a jury directed by the Court as tc| the 
appellee J. H. Small & Sons, a corporation. 

The second amended declaration filed by the plain¬ 
tiff stated a cause of action in trespass vi et dpmis 
against the several defendants. 
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Three pleas were filed by this appellee to each count 
of the declaration, the first being a general denial. 
The second and third pleas need not be considered so 
far as this appellee is concerned. 

Upon the issues made by the second amended 
declaration and the pleas thereto, a trial was had to 
a jury. At the conclusion of appellant’s case, the 
court directed the jury to return a verdict for the 
appellee J. H. Small & Sons. From the judgment 
entered on said verdict this appeal is brought by 
appellant. 

ARGUMENT ON ASSIGNMENT OF ERRORS 

A. 

Assignment of error 7 alleges that the court erred 
in instructing the jury to return a verdict at the close 
of the plaintiff’s case in favor of the defendants 
Delphine Dodge Baker, Win. P. Lipscomb Co., Inc., 
J. H. Small & Sons, Inc., and Logan Pingree and 
each and every one of them. 

There is no evidence that Delphine Dodge Baker, 
Wm. P. Lipscomb Co., Inc., J. H. Small & Sons or 
Pingree had anything to do with this trespass. The 
Lipscomb Company was the General Contractor; it 
sublet certain work, including the excavation, to Small 
& Sons; Small & Sons sublet the excavating to Pin¬ 
gree; Pingree sublet the hauling to Maher, by whose 
men the actual entry upon the land was made. 

The first count of the second amended declaration 
alleges that the defendants “with force and arms, did 
break and enter into and upon the said ground of the 
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plaintiff.” The second count of the second amended 
declaration alleges that the defendants, “by their 
agents, servants and/or employees, acting pursuant 
to orders given them by defendants, with foi^ce and 
arms did break and enter into and upon said ground 
of the plaintiff.” | 

i 

Both of these counts sound in trespass. Tlje first 
count alleges that the defendants themselves com¬ 
mitted the trespass, the second count alleges tl}at the 
agents of the defendants acting pursuant to orders 
given them by defendants, committed the trespass. 

On the pleadings therefor, no question of liability 
against these defendants can arise under the doctrine 
of respondeat superior for negligent acts of a servant 
while engaged in the business of the master, and \Vithin 
the general scope of his authority, but without the 
master’s direction, as the action is in trespass and 
not in trespass on the case. 

I 

Lisner v. Hughes, 49 Appeals, D. C., 40. 

Knox v. Red wine, 61 Appeals, D. C., 179. 

There was no evidence adduced in the plaiptiff’s 
case that Small & Sons dumped the dirt on Mrs. jHar- 
riman’s land or directed that it be dumped there. , The 
action of the trial court in directing a verdict in favor 
of Small & Sons was therefore right, and should be 
affirmed. 

B. 

* 

Assignments of error 9 and 10 are without merit|. In 
response to a subpoena duces tecum issued at the in¬ 
stance of plaintiff, Logan Pingree produced a subcon¬ 
tract between J. H. Small & Sons and Logan Pingree 
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Company dated April 22, 1931, but bearing date of 
execution of July 15, 1931, whereby Pingree Company 
agreed for the sum of $5,600.00 to perform certain work 
embraced in the sub-contract of Small, including exca¬ 
vation (Reel p. 24). Mr. Pingree also produced a letter 
addressed to Logan Pingree Co., from Jos. P. Maher, 
agreeing to haul surplus earth from the Baker place 
for the sum of 18 cents per cubic yard (Rec. p. 25). 

After the Court had directed a verdict for the de¬ 
fendants Delphine Dodge Baker, Wm. P. Lipscomb Co., 
J. H. Small & Sons and Logan Pingree at the close of 
plaintiff's case, and as a part of the case of the de¬ 
fendant Maher, Logan Pingree testified that the con¬ 
tract between Small and Pingree was written up in 
June or July 1931 and was in confirmation of letters 
of earlier date. This contract shows on its face that 
it was executed on the 15th day of July 1931, and the 
testimony of Mr. Pingree (Rec. p. 42) shows that it was 
executed iff confirmation of Pingree's letter to Small 
of March 17,1931, and Small’s verbal acceptance there¬ 
of, under which the work had proceeded. There is 
no basis for the charge of counsel for appellant that 
papers were “faked,” and the testimony is without 
significance. The Court below was not misled. 

It is, therefore, respectfully submitted that the judg¬ 
ment of the lower Court entered on a verdict directed 
by the Court at the close of plaintiff's case for the 
appellee J. H. Small & Sons was right, and that said 
judgment should be affirmed. 

Respectfully submitted, 

Paul Sleman, 

Attorney for Appellee 
J. H. Small & Sons. 








